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CASES 


ARGUED   AND   DETERMINED 
IV  THl 

COURT  OF  COMMON   PLEAS, 

rNDIR  TBE  STT.  6  VICT.  c.  18, 

MICHAELMAS  TERM,  1872, 

AlTD 

HILARY   AND   EASTER  TERMS,    1873, 

IN  THE 

THIRTY-SIXTH  YEAR  OF  QUEEN   VICTORU. 


T 


SiMEY,  Appellant ;  Marshall^  Respondent. 
HE  case  stated — 

lo72. 

At  a  Court  for  the  revision  of  the  Lists  of  Voters  in       iVoTTs 
the  election  of  Knights  of  the  Shire,  held  at  Oateshead',  The  oorponr 
in  and  for  the  Northern  Division  of  the  coanty  of  hospital  con- 
Durham,  on  the  24th  day  of  SepUmber,  1872,  and  by  ^r'^Ld* 
adjournment  at  the  city  of  Dwrham,  on  the  19th  day  S^J^]^^* 

whoiK  lands 
were  vested  by  the  charter  of  inoorporation.  The  bishop  was  empowered  to  make 
statutes,  among  other  purposes,  for  t^e  addition  of  younger  brethren,  who,  however, 
were  to  form  no  part  of  the  corporation.  .  The  number  of  younger  brethren  under  the 
existing  statutes  was  twenty-three,  their  appointments  being  made  by  tiie  master,  They 
were  liable  to  dismissal  for  misconduct,  but  no  instance  of  dismissal  was  known.  The 
estates  were  under  the  management  of  the  master,  who,  after  paying  the  land  and 
income  tax,  tithes,  repairs,  and  other  outgoings,  was  to  retain  one-third  of  the  net 
revenues  for  himself,  pay  £25  to  each  of  the  ancient  brethren,  and  £70  to  the  chaplain, 
and,  after  reserving  a  balance  not  exceeding  £60  for  current  expenses,  to  divide  the 
residue  among  the  younger  brethren,  so  that  no  younger  brother  should  receive  more 
ih^a  £25.  The  share  of  a  younger  brother  had  ajways,  in  fact,  exceeded  £24.  No>  hos- 
pital building  was  in  existence,  nor  did  any  younger  brother  occupy  any  land  of  the 
hospital  Hddj  that  the  younger  brethren  had  neither  equitable  estates  in  the  land,  nor 
"  tenements  "  in  the  nature  of  rent-charges. 
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of  OpbofsTy  1872,  before  one  of  the  barristers  appointed 

Si^Y        ^.   revise  the    List  of   Voters,  James  Shafto  duly 

j^j^*jj***pbjected  to  the  following  claim  to  be  entitled  to  vote 

•V.  .''"'in  respect  of  property  situate  within  the  parish  of 

•  •':•-■       Oateshead, 


BennetyJamts^ 


PoweFt  Court, 
OtUethead. 


Freehold  land, 
freehold  ooal 
mines,  free- 
hold rent- 
chai]g^8  or 
ground  rent. 


FriarU  Ooote  fann, 
chemical  works  and 
adjacent  land,  Claa^ 
Um*8tarm,  Cemetery 
Road,  CUucton*8 
quarry  and  adja- 
cent land  under 
Fricu'B  Ooote  estate 
ifMTiing  out  of  free- 
hold land,  ICing 
James  Street,  Gatea- 
head. 


The  following  facts  were  established  by  the  evi- 
dence : — 

1.  The  hospital  of  King  James  in  Oateskead  has 
existed  from  time  immemorial.  Its  founder  is  un- 
known and  the  foundation  charter  has  long  been  lost. 

2.  By  a  re-foundation  charter,  dated  4th  January, 
I6IO9  King  James  the  First  incorporated  the  hospital, 
which  then  consisted  of  one  master  and  three  brethren, 
by  the  title  of  "  The  Hospital  of  King  James  at  Oatea- 
head."  The  charter  provides  that  the  Rector  of 
GatesJiead  should  for  ever  be  the  Master  of  the 
Hospital,  that  there  should  be  three  poor  and  needy 
men,  bachelors  or  widowers  advanced  in  life,  sustained, 
maintained,  and  relieved  in  the  hospital,  who  should 
be  called  the  Brethren,  and  should  remain,  be  sustained 
and  relieved  during  their  natural  lives.  The  charter 
further  provides  that  when  and  so  often  as  it  should 
happen  that  any  of  the  brethren  should  die  or  be 
removed  from  the  hospital  for  any  cause  prescribed  by 
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the  ordinances  and   provisions  and   constitutions  of        |g^2 

Uie    hospital,   or  in   any  other    manner   whatsoever 

should  be  removed  from  the  hospital,  or  should  with-  v. 

Marshall. 

draw  of  his  own  accord,  that  then  the  master  should 
within  fourteen  days  nominate  and  place  in  actual  pos- 
session any  other  fit  person.  The  charter  further  pro- 
vides that  the  Bishop  of  Durham  and  his  successors 
should  from  time  to  time  revise  the  ancient  statutes, 
laws,  ordinances,  and  constitutions  of  the  hospital, 
and  make  such  good,  fii,  and  wholesome  statutes  in 
writing  coDceming  the  government  and  direction  of 
the  master  and  brethren  as  should  not  be  contrary 
or  repugnant  to  law.  And  by  the  charter,  the  hospital 
with  the  garden  and  other  lands  (the  greater  part  of 
which  still  belong  to  the  hospital)  were  granted  to  the 
master  and  brethren  and  their  successors^  to  have, 
hold,  and  enjoy  the  same  to  the  sole  and  proper 
benefit  and  use  of  the  master  and  brethren  and  their 
successors,  in  free,  pure,  and  perpetual  frankalmoign 
for  ever.  It  Avas  also  provided  that  after  the  death  of 
the  then  master,  his  successors  should  have  and  enjoy 
for  their  own  use  and  benefit  one  full  third  part  of  the 
rents,  revenues,  and  profits  of  all  and  singular  the 
lands,  tenements,  and  hereditaments  thereby  granted 
to  the  hospital,  and  the  brethren  and  their  successors 
should  have  and  enjoy  for  their  own  use  and  main- 
tenance the  other  two  parts  of  such  rents,  revenues, 
and  profits. 

3.  An  Act  of  Parliament  was  passed  in  1811  (51  Geo.  3, 
c.  cxvi.)  for  enabling  the  master  and  brethren  of  the 
hospital  to  grant  leases^  and  to  enable  the  Bishop 
of  Durham  to  make  statutes  and  ordinances  for  the 
government  of  the  hospital.     This  Act   recited   the 
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1 872.  re-foundation  charier,  and  that  the  master  and  brethren 
gj^jY  yrere  seised  of  certain  lands  in  Oateaheady  which  are 
specified  in  the  schedule  thereto,  and  that  the  Bishop 
of  Durham  was  the  patron  of  the  mastership  of  the 
hospital  as  annexed  to  the  Rectory  of  Oateshead,  and 
that  the  master  of  the  hospital  had  the  appointment 
of  the  brethren  in  case  of  vacancy.  It  also  recited 
that  no  statutes  or  ordinances  of  any  kind  were  then 
known,  and  that  in  respect  thereof  the  estate  of  the 
said  hospital  was  capable  of  considerable  improve- 
ment ;  that  it  was  also  expedient  that  statutes  should 
be  made  for  the  government  of  the  hospital,  and  that 
the  benefits  of  the  hospital  should  be  extended  to  a 
greater  number  of  poor  aged  men  in  furtherance  of 
the  benevolent  intentions  of  the  founder  thereof.  The 
Act  tlien,  after  giving  a  power  of  leasing  to  the  master 
and  brethren,  proceeded  to  enact  that  the  Bishop  of 
Durham  might  from  time  to  time,  by  writing  under  his 
hand,  make  and  establish  such  good,  convenient^  and 
wholesome  statutes,  laws,  ordinances,  and  constitutions, 
as  well  concerning  the  Divine  service  to  be  per- 
formed in  the  hospital,  and  the  allowance  to  be  made 
for  the  same,  as  touching  the  government  and  direction 
of  the  master  and  brethren,  and  providing  for  the 
repairs  of  the  estate  of  the  hospital,  as  also  for 
increasing  the  number  of  the  poor  and  aged  brethren, 
and  such  statutes,  laws,  ordinances,  and  constitutions, 
from  time  to  time  to  revise,  alter,  and  amend,  so  as  the 
same  be  not  contrary  either  to  the  laws  of  the  realm  or 
to  the  charter,  except  as  to  the  increase  of  the  number 
of  the  brethren.  And  it  further  enacts,  that  all  such 
brethren  as  should  be  from  time  to  time  added  as 
aforesaid,  should  be  named,  appointed,  and  admitted. 
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and  from  time  to  time  for  ever  be  filled  up  in  the  same  1872. 
manner  as  is  prescribed  by  the  charter  for  naming, 
appointing,  and  admitting  the  three  ancient  brethren, 
and  all  such  additional  brethren  should  be  called  "  The 
Younger  Brethren/'  and  should  not  be  deemed  or 
taken  to  constitute  any  part  of  the  said  body  corporate, 
provided  that  nothing  in  the  Act  should  authorize  the 
making  of  any  statute  which  should  reduce  or  lessen 
the  income  of  the  then  present  master  and  three 
brethren  firom  the  rents  and  profits  of  the  estates 
belonging  to  the  hospital,  but  that  they  should  during 
their  lives  receive  for  their  shares  of  the  future  rents 
and  profits  of  the  estates  as  much  as  they  then  actually 
received  from  such  rents  and  profits,  and  that  the 
shares  of  the  younger  brethren  should  always  be 
less  than  the  shares  of  the  master  and  the  three 
ancient  brethren. 

4.  The  schedule  to  this  Act  includes  the  whole  of 
the  lands  which  still  belong  to  the  hospital,  and  in 
respect  of  which  the  younger  brethren  claim  to  vote. 

6.  On  the  17th  Octobery  1811,  Shute  Barrimgton, 
Bishop  of  Durhaniy  made  certain  statutes  and  ordi- 
nances, under  the  power  contained  in  the  Act  of  Par- 
liament, by  which  it  is  ordered  (amongst  other  things) 
that,  in  addition  to  the  three  ancient  brethren,  who, 
together  with  the  master,  then  constituted  the  corpo- 
rate body,  there  should  be  ten  younger  brethren  who 
should  be  entitled  to  the  advantages  after  mentioned, 
that  no  persons  should  be  capable  of  being  appointed 
younger  brethren  except  single  men  of  the  age  of  fifty- 
six  and  upwards,  not  possessing  more  means  than  £20 
per  annum,  of  unexceptionable  life  and  conversation, 
regular  atteuders  of  the  Church  of  England,  and  Ire- 
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1872.        quenters  of  the  holy  sacrament;   that  the  brethren 
SiMEY        should  attend  diyine  service  regularly  when  oppor- 
^-  tunity  offers,  and  should  be  sober,  discreet,  and  regu- 

lar in  life  and  conversation ;  that,  in  case  of  one  or 
more  of  the  brethren  being  guilty  of  drunkenness^  or 
any  other  immorality,  the  master  should  certify  the 
same  to  the  Bishop,  who  should  proceed  either  by 
himself,  or  by  the  Archdeacon  of  Durham^  or  by  other 
clergymen  of  the  diocese,  to  examine  into  the  circum- 
stances of  the  case^  and  should  either  remove  him 
from  the  hospital,  or  subject  him  to  such  lesser  punish- 
ment as  he  should  think  fit :  that  the  brethren  should^ 
from  time  to  time,  be  appointed  by  the  master :  that 
such  younger  brethren  as  should  reside  within  a  con « 
venient  distance  of  the  chapel,  should  have  proper  seats 
prepared  and  set  apart  for  their  accommodation,  and 
should  regularly  attend  divine  service,  except  when 
prevented  by  illness,  or  other  lawful  impediment,  ad-< 
mitted  by  the  master :  that  for  performaAce  of  divine 
service  and  preaching  in  the  chapel,  a  chaplain  should 
be  appointed  by  the  master,  with  the  approbation  of 
the  bishop :  that  the  estates  of  the  hospital  should  be 
under  the  directiou  and  management  of  the  m&^^ter, 
who  should  receive  and  take  account  of  the  revenues 
thereof,  and  should,  in  the  first  place,  pay  thereout 
the  landrtax^  income-tax,  tithes,  repairs,  and  all  other 
outgoings  affecting  the  same,  and  after  that  was  done 
the  nftaster  should  carry  one-third  part  of  the  net 
rents  an4  revenues  of  the  hospital  estates  to  his  own 
account,  zxiA  should  then  pay  £25  to  each  of  the  three 
ancient  brethren,  and  £40  to  the  chaplain  for  his 
salary  ;  and  after  making  those  payments,  the  master 
should,  on  24th  December  in  every  year,  divide  the 
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residne  of  the  said  net  rents  and  revenues  between  1872. 
the  younger  brethren  of  the  hospital,  in  equal  shares  smky 
and  proportions,  yet  so,  nevertheless,  that  no  younger 
brother  should  take  under  such  division  more  than 
£25,  the  sum  directed  to  be  paid  to  each  of  the 
ancient  brethren. 

6.  On  the  9th  October,  1849,  Eckoard  MaUby,  Lord 
Bishop  of  Durham,  made  further  statutes,  under  the 
Act  of  Parliament,  by  which  it  was  ordained,  amongst 
other  things,  that  to  the  ten  younger  brethren  ordered 
to  be  appointed  by  the  statutes  of  1811,  should  be 
added  two  more  as  soon  as  the  funds  should  adnut, 
that  the  master  should  have  power  from  time  to  time 
to  advance  to  the  younger  brethren  such  sums  as  the 
state  of  the  revenues  might  appear  to  him  to  allow, 
and  that  he  should,  on  or  before  the  25th  March,  in 
each  year,  distribute  the  surplus  among  them,  reserv* 
ing  a  balance  in  his  hands  not  exceeding  i?60,  to  meet 
the  current  expenses,  provided  that  the  shares  of  the 
younger  brethren  should  always  be  less  than  the 
shares  of  the  master  and  the  three  ancient  brethren. 

7.  By  a  statute  made  8th  October,  1867,  by  Charles 
Baring,  Bishop  of  Durham,  four  more  younger  bre- 
thren were  added  to  the  twelve  theretofore  existing. 
And  by  another  statute  of  the  same  bishop,  made  2nd 
April,  1869,  other  six  younger  brethren  were  added 
A  subsequent  statute  of  the  same  bishop  has  since 
added  one  other  younger  brother,  the  total  number  at 
the  present  time  being  these  twenty-three. 

8.  The  said  claimant,  James  Bennet,  and  twenty- 
two  other  persons,  have  been  duly  appointed,  and  now 
are  the  younger  brethren  of  the  said  hospital.  There 
is  no  written  form  of  appointment  of  a  younger  bro- 
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1872.  **^^^>  such  appointment  being  made  by  the  master 
gjjjjY  entering  his  name  and  the  date  of  his  appointment  in 
the  roll  kept  by  him. 

9.  No  instance  of  dismissal  of  a  brother  has  ever 
been  known. 

10.  The  number  of  younger  brethren  has  never  been 
increased  so  as  to  reduce  their  respective  shares  below 
£248  per  annum,  and,  in  fact,  the  share  of  each 
younger  brother  of  net  rents  and  revenues  of  the  hos» 
pitai  estates  has,  ever  since  the  Act  of  1811,  amounted 
to  upwards  of  j?24  per  annum,  which  sum,  as  well  as 
the  chaplain's  stipend  of  ^70  per  annum^  has  been 
regularly  paid  to  them  by  the  master. 

11.  There  is  no  hospital  building  at  present  in  ex- 
istence^ and  neither  chaplain  nor  any  of  the  brethren 
actually  occupy  any  part  of  the  property  belonging  to 
the  hospital. 

12.  Upon  these  facts  it  was  contended  for  the  objeo- 
tion  that  the  amount  of  the  annual  payments  to  the 
claimant  would  never  exceed  £25,  and  might  be  less  if 
the  bishop  should  think  fit  to  increase  the  number  of 
younger  brethren,  that  the  claimant,  together  with  the 
other  younger  brethren,  was  not  entitled  to  the  surplus 
of  the  lands  and  tenements  in  question,  or  of  the  rents 
and  profits  thereof,  after  providing  for  the  one*third 
share  of  the  master,  the  payments  to  the  ancient 
brethren  and  the  chaplain's  salary,  but  that  after  de- 
ducting the  master's  share  and  paying  the  £25  a-'piece 
to  the  three  ancient  brethren,  the  chaplain's  salary^ 
and  the  claimant  and  the  other  younger  brethren  the 
£25,  or  such  lesser  sum  as  for  the  time  being  they  should 
be  entitled  to,  the  surplus  of  the  rents  and  profits  miist 
be  set  aside  for  any  additional  younger  brethren  that 
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might  be  appointed,  and  that  consequently  the  claimant       1 372. 
could  not  be  considered  a  part  owner  of  the  said  lands        ^^^^^ 

and  tenements  or  as  haying  an  estate  at  Law  or  in     ,,   ▼• 

^  Mabshall. 

Equity  therein.  It  was  also  contended  that  the  sum 
payable  to  the  claimant  was  not  a  rent-charge,  both 
because  it  was  of  uncertain  amount  and  liable  to  be 
▼aried,  and  because  such  sum  was  not  a  charge  upon 
the  said  lands  and  tenements. 

13.  On  the  other  hand,  it  was  contended  for  the 
claimant  that  inasmuch  as  the  whole  surplus  of  the 
rents  and  profits  of  the  lands  and  tenements,  after 
deducting  the  master's  third  part  and  the  payments  to 
the  ancient  brethren  and  the  chaplain's  salary,  must  be 
divided  among  a  certain  class,  viz.,  the  younger  brethren, 
of  which  class  the  claimant  was  one,  the  circumstance 
of  the  number  of  such  class  being  liable  to  be  increased, 
and  possibly  the  payment  to  each  person  of  that  class 
being  liable  to  be  diminished,  did  not  prevent  the 
whole  class,  although  varying  from  time  to  time,  from 
being  equitable  owners  of  and  having  an  equitable 
estate  in  the  said  lands  and  tenements;  that  as  the 
present  amount  of  the  payments  to  each  younger 
brother  was  above  £5  a  year^  he  was  entitled  as  having 
an  equitable  estate  for  life  in  the  lands  and  tenements 
to  be  registered  as  a  voter.  Also  that^  if  not  having 
such  equitable  estate  in  the  said  lands  and  tenements, 
the  claimant  had  a  rent-charge  or  such  an  interest  in 
the  nature  of  a  rent-charge  in  the  said  lands  and  tene- 
ments as  to  enable  him  to  be  registered  as  a  voter. 

14.  The  Revising  Barrister  was  of  opinion  that  inas- 
much as  the  claimant  and  the  other  younger  brethren 
weite  not  necessarily  entitled  to  the  whole  surplus  after 
paying  the  ancient  brethren  and  the  chaplain  the  sums 
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1872.  aforesaid  of  the  net  two-thirds  of  the  rents  and  revenues 
^^^  of  the  hospital  estates,  but  were  only  each  entitled  to 
^'  receive  thereout  an  annual  payment  never  exceeding 

£25  per  annum,  they  had  not  an  equitable  estate  in  the 
said  lands  and  tenements.  He  also  was  of  opinion  that 
the  amount  of  the  payments  io  the  claimant  not  being  a 
fixed  or  certain  charge  upon  the  said  lands  and  pre* 
mises  was  not  a  rent-charge.  He  therefore  disallowed 
the  claim,  and  struck  the  claimant's  name  out  of  the  list 
of  claimants. 

If  the  Court  were  of  opinion  that  the  claimant  was 
entitled  to  be  registered  as  a  voter,  either  as  the  owner 
of  an  equitable  estate  in  the  said  lands  and  tenements 
or  as  being  entitled  to  a  rent-charge  of  thq  requisite 
amounts  issuing  out  of  the  same,  then  the  claimant's 
name  was  to  be  restored. 

The  appeals  of  the  twenty-two  other  younger  brethren 
were  consolidated  with  that  of  the  appellant 

Hugh  Shield  £or  the  appellant.  The  appellant  is 
one  of  the  younger  brethren  of  the  hospital,  and  as 
such  has  an  equitable  estate  for  life  in  land,  of  not 
less  than  £5  yearly  value.  If  so,  under  30  &  31  Vict. 
c.  102,  sec.  6,  sub-sec.  1,  he  is  entitled  to  the  franchise. 
No  hospital  building  is  now  in  existence,  and  conse- 
quently the  question  which  frequently  arises  in  such 
cases  as  to  the  occupation  of  specific  rooms,  and  as  to 
the  right  of  the  governing  body  to  shift  the  occupant 
from  bis  rooms  does  not  arise.  Although  a  power 
of  amotion  on  certain  grounds  exists,  there  is  no 
instance  of  its  ever  being  exercised,  nor  does  it 
reside  in  the  same  authority  as  the  power  of  appoint- 
ment.    If  the  claimant  has,  as  is  submitted,  an  estate 
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in  the  land,  the  authorities  show  that  the  question  1372. 
whether  the  original  motives  for  the  foundation  of  the 
hospital  were  of  an  eleemosynary  character,  or  not, 
18  not  material.  If  it  be  asked  what  fraction  of 
interest  each  of  the  twenty-three  younger  brethren  has, 
the  answer  is  that  he  has  one  twenty-third  share  of  the 
surplus  rents  and  profits,  after  providing  for  the  pay- 
ments prescribed  by  the  statutes.  Of  course  if  that 
share  fell  below  £5  in  annual  value,  as  it  might  do  if 
the  number  of  the  younger  brethren  were  largely 
increased,  the  appellant  would  cease  to  have  a  right  to 
vote ;  but  he  has  the  right  to  vote,  so  long  as  his  share 
continues  above  that  amount.  No  doubt  it  is  difficult 
to  define  the  exact  interest  which  each  younger  brother 
takes  in  the  land,  as  contradistinguished  from  his 
interest  in  the  surplus  rents  and  profits.  The  case, 
however,  is  not  concluded  by  authority.  Steele  v. 
Boeworth  (a),  though  similar  in  its  facts  is  distinguish- 
able. In  that  case  the  surplus  was  not  as  here  dis* 
posed  of  in  favour  of  the  class  of  persons  who  sought 
the  firanchise,  but  it  remained  undisposed  of.  Here,  on 
the  contrary,  the  younger  brethren  are  indisputably 
entitled  to  a  division  of  the  net  surplus  among  them, 
if  the  share  of  each  does  not  exceed  £25.  K,  on  the 
other  hand,  the  surplus  be  more  than  sufficient  to  pay 
the  younger  brethren  £25  each^  then  the  excess  ia 
accumulated  until  the  funds  are  sufficient  to  increase 
the  number  of  younger  brethren.  But  substantially 
the  surplus  goes  to  the  class  of  younger  brethren.  A& 
regards  the  legal  estate  in  the  land  it  is,  of  course, 
admitted  that  that  is  in  the  corporation. 

(o)  iTcjpir.  <fr  PK,  106  ;  S,  a  18  C,  A,  N,  S,  22. 
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1872.  [BoviLL,   C.J.   Do   you    say    the   Corporation   are 

trustees  for  the  younger  brethren  of  the  lands,  or  of 
the  surplus  funds  ?] 


Sdiet 

V. 

Mabshall. 


They  are  trustees  of  the  lands.  They  would  be 
trustees  for  the  ancient  as  well  as  the  younger  brethren, 
and  the  ancient  brethren  would  have  equitable  estates 
in  the  lands,  but  for  the  rule  which  prevents  members 
of  a  corporation  from  having  equitable  estates  where 
their  enjoyment  is  as  corporators,  and  in  fulfilment  of 
the  purposes  of  the  incorporation.  Here  the  equitable 
estate  in  the  lands  is  in  the  younger  brethren,  though 
they  hold  them  subject  to  a  charge  in  favour  of  the 
ancient  brethren. 

Secondly,  the  claimant  if  he  has  not  an  equitable 
estate  in  the  land  has  a  "  tenement "  within  8  Hen,  6, 
c.  7.  In  Rex  v.  Tolpiiddle  (a),  the  depasturing  of 
cows  for  a  limited  part  of  the  year,  under  an  agreement, 
was  held  to  be  a  "  tenement "  within  13  &  14  Car.  2, 
a  12.  And  Kenyan,  J.  said,  ^'Anything is  a  tenement 
which  is  a  profit  out  of  land,''  a  definition  which 
embraces  the  present  case.  The  '*  tenement "  for  which 
the  vote  is  claimed  here  is  not  incapable  of  being  a 
rent  merely  because  it  is  liable  to  fluctuations.  Beg,  v. 
fVestbrook  (6).  In  Bobinson  v.  Ai/nge  (c),  which  was  the 
case  of  a  friendly  society,  the  respondent^  a  member, 
was  entitled  to  an  annuity  of  4«.  per  week,  if  the  funds 
wtndd  admit,  ''arising  and  to  be  paid  out  of  the 
^property  of  the  society."  BoviU,  C.J.,  said  "If  the 
word  'property'  were  there  used  to  denote  real 
property,  I  think  that  this  claim  might  be  sustained." 

(a)  4  r.  A  671.  (c)   1  Ifop.  &  CoU,  193  ;   S,  C, 

(6)  10  Q.  B,  178.  L.R.  4  0.  P.  429. 
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There,  as  here,  the  payment  of  an  annuity  suflBcient  in  1872. 
point  of  value  to  confer  the  franchise,  depended  on  the  ^^^ 
funds  continuing  to  be  sufficient;  but  BoviUy  C.J., 
seems  to  have  thought  that  that  would  not  have  con- 
stituted a  valid  objection  to  the  franchise,  if  "  property** 
had  meant  real  property,  which  the  Court  held  it  did 
not  Askmore  v.  Lees  (a)  is  not  an  adverse  authority. 
There  the  amount  of  the  money  payment  which  each 
inmate  of  the  hospital  was  entitled  to  receive  was  not 
sufficient  to  confer  the  franchise,  otherwise  the  franchise 
would  have  been  upheld. 
He  referred  also  to  Roberta  v.  PercvoalQ)) . 

Manisty,  Q.C.  (C  Orompton  with  him),  for  the 
respondent,  was  not  called  upon. 

BoviLL,  C.J.  There  is  no  doubt  that  by  the  con- 
stitution of  this  hospital,  the  legal  estate  is  vested  in 
the  corporation,  consisting  of  the  master  and  the  three 
ancient  brethren.  The  estates  of  the  hospital  are 
under  the  direction  and  management  of  the  master, 
who  is  to  receive  and  take  account  of  the  revenues, 
and  pay  the  various  outgoings,  and  after  that  is  done 
to  carry  one-third  of  the  net  rents  and  revenues  to  his 
own  account^  pay  £25  to  each  of  the  three  ancient 
brethren,  and  £70  to  the  chaplain ;  and  then  in  every 
year  divide  the  residue  between  the  younger  brethren, 
so,  nevertheless,  that  no  younger  brother  shall  take 
more  than  £25. 

Looking  at  the  terms  of  this  constitution,  I  think 
that  all  the  younger  brethren   are  entitled  to  is  an 

(a)  1  Lutw.  387  i  S.C.  2  C.B.,  (6)  Ifapw.    ft-  Ph,  121 ;   8.  a 

31.  18  a  B.,  N.  S.  36. 
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1872.        equitable  right  to  a  share  of  money  which,  after  the 

"^  above  payments  have  been  made,  may  form  the  sur- 

^,    ^'  plus  of  the  trust  funds :  and  that  the  case  is  even 

Mabshall.     '^ 

stronger  than  that  of  Steele  v.  Boawarih  (a).  The 
younger  brethren  are  not,  in  my  judgment,  entitled  to 
any  equitable  estate  or  interest  either  in  the  land,  or 
in  any  rent  issuing  thereout  Consequently,  the  deci- 
sion of  the  Revising  Barrister  was  right,  and  must  be 
affirmed. 

Eeatiko,  J.  I  am  of  the  same  opinion.  Many  cases 
have  arisen  before  us  in  which  the  franchise  has  been 
claimed  by  inmates  of  hospitals,  and  in  which  the 
question  has  been  whether  the  claimant  could  make 
out  that  he  had  an  interest,  either  l^al  or  equitable, 
in  any  portion  of  the  estates.  Here  there  is  a  total 
absence  of  anything  approaching  to  show  that  the 
claimant  had  a  right  to  any  defined  portion  of  the 
estates,  or  of  the  proceeds  thereof.  The  master  re- 
ceives the  revenues  of  the  hospital,  and  after  making 
certain  payments,  which  vary  from  year  to  year,  he  is 
to  divide  the  surplus,  if  any,  among  the  younger 
brethren,  but  so  that  the  share  of  each  is  not  to  ex- 
ceed a  certain  limit.  Without  overruling  Stede  v. 
Bosworth  we  could  not  hold  that  this  confers  the 
franchise.  It  is  said  that  the  surplus  was  there  undis- 
posed of;  but  so  too  is  it  here,  if  there  be  more  than 
enough  to  pay  to  each  of  the  younger  brethren  £25. 
The  ground  of  that  decision  was,  that  the  voter  was 
not  entitled  to  any  equitable  interest  in  the  land,  but 
merely  to  a  money  payment ;  and  that  ground  applies 
here.    That  case  therefore  governs  the  present. 

(a)  Hopw.  «$•  Ph,  106  ;  S.  C,  18  C.  B,,  N.  S,  22. 
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Mr.  Shield  further  ai^ued,  that  the  claimant  was        1872. 
entitled  to  a  rent-charge  ;  but  I  do  not  think  he  relied        i 
much  on  that  ground    The  sum  to  which  the  claimant,  ^• 

is  entitled  is  fluctuating  and  indefinite,  and  it  is  im« 
possible  to  fix  an  amount  for  which  he  could  distrain. 
I  think  the  decision  of  the  Bevising  Barrister  was  cor- 
rect. The  claimant  was  entitled,  as  in  Steele  v.  Bos- 
worthy  to  a  money  payment  and  nothing  more. 

Brett,  J.  In  this  case  it  is  not  suggested  that  the 
claimant  has  any  legal  interest  in  land ;  but  it  is  con- 
tended that,  as  a  younger  brother,  he  has  an  equitable 
interest.  He  must  show  that  he  has  an  equitable  in- 
terest either  in  the  whole  lands  or  in  some  specific 
part  of  theuL  Now  the  younger  brethren  have  clearly 
not  the  entire  equitable  interest  in  the  whole  lands. 
Have  they  then  equitable  interests  in  the  whole  lands 
as  tenants  in  common,  or  joint  tenants,  with  the  an- 
cient brethren  ?  That  cannot  be ;  since,  as  regards 
the  ancient  brethren,  it  stands  admitted  that  they  do 
not  take  equitable  interests  in  the  lands.  Then,  have 
the  younger  brethren  equitable  interests  in  any  spe- 
cific part  of  the  lands  ?  No  specific  part  could  be 
pointed  out  Mr.  Shield  was  compelled  to  contend 
that  the  younger  brethren  have  equitable  interests  in 
the  whole  lands ;  and  that  the  ancient  brethren  have 
a  charge  upon  that  interest.  But  that  contention  is 
not  maintainable.  The  claimant  has  no  specific  inte- 
rest either  in  the  whole  lands,  or  in  any  part  of  them ;  - 
nor  is  he  entitled  to  any  specific  money  payment  issuing 
out  of  the  whole  lands,  or  out  of  any  portion  of  them. 
It  is  only  after  the  master  has  paid  the  outgoings,  re- 
tained his  own  third,  paid  the  ancient  brethren  and 
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1872.        chaplain,  and  set  aside  a  balance  for  current  expenses 
~ that  the  claimant  is  to  be  entitled  to  a  share  with  the 

SlMET 

V.  other  younger  brethren.    That  share  is  therefore  con- 

Mabshaix.       , 

tingent  on  a  surplus ;  and,  further,  it  is  limited  to  £25, 

80  that  if  there  be  a  surplus  beyond  what  is  sufficient 
to  pay  the  claimant  £25,  he  does  not  participate  in  it. 
The  case  of  Stede  v.  Bosworth  is  therefore  directly  in 
point,  and  is  an  authority  against  the  franchise. 

Mr.  Shield  then  urged  that  the  claimant  had  a  free- 
hold "tenement"  within  8  Hen.  6,  c.  7;  but,  on 
being  asked  to  define  the  nature  of  the  tenement,  he 
said  that  it  was  a  rent-charge.  I  am  clearly  of  opinion 
that  it  is  not  a  rentrcharge.  The  amount  o{  the  pay- 
ment is  fluctuating,  and  it  could  not  be  distrained  for. 
I  think  the  decision  of  the  Revising  Barrister  was 
correct^  and  should  be  affirmed. 

Gbove,  J.     I  am  of  the  same  opinion. 

Decision  Affirmed. 

Attorneys. — For  Appellant,  J.  W.  Hickm,  for  Ralph 

Simetf,  Sunderland. 

For  Respondent,  Rogerson  Jk  Ford^  for 
Marshall  &  Son,  Durham, 
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1872. 


Beown,  Appellant ;  Tampun,  Respondent. 


Nov.  20. 
A  consolidated 


T)trHEN  this  appeal  from  the  decision  of  the  Revi- 
sing Barrister  for  the  borough  of  Marylebone  was  appeal  waa 

T        /  1       s^ed  on  the 

called  on  in  its  turn,  on  the  13th  of  Jyovember  (the  sist  October, 
first  day  appointed  by  the  Court  for  the  hearing  of  elae'assenting 
Registration  Appeals),  the  respondent  did  not  appear,  respon^t, 
notice  of  the  appellant's  intention  to  prosecute  the  offiMr*Jw«^^ 
appeal  not  having  been  given  to  him  until  the  4th  of  ^^®?  ^^  *^® 

Ifovember.  Barrister. 

Notice  of 

TindaZ  Atkinson  theTeupon  moved  that  the  hearing  appeal  was  not 

given  to  the 

of  the  appeal  be  postponed,  relying  on  an  affidavit  respondent  till 
of  the  appellant's  attorney  disclosing  the  following  (the  first  day 

/.     .     ^  appointed  for 

tacts  :  hearing 

"  That  this  case  was  not  settled  by  the  Revising  Bar-  Jhi'l^h?^ 
rister,  nor  was  the  respondent  appointed  (it  being  a  *^**I\TJ* 
consolidated  appeal)   until  the  31st  day  of  October  excuse  the 

cieiay.     J.  ne 
last.  respondent  not 

T    •Y  m  7  •  1  •  appearing, 

"That  the  above-named  George  Tamphn  objected  /*«/<£  that  there 
to  be  appointed  respondent,  and  after  the  case  was  reasonable  tiTne 
settled  there  was  some  discussion  with  the  Revising  daW^notice 
Barrister  as  to  the  right  of  the  latter  to  appoint  the  ^[^^^J^d^ 
said  George  Tamplin  respondent  against  his  will.    The  <»nsequentiy 

tnac  tiie 

Revising  Barrister  also  required,  after  he  had  settled  appeal  could 

not  be  enter- 

the  said  case,  to  compare  the  schedule  with  his  lists."     tained. 

Under  the  circumstances,  I  promised  I  would  not 
deposit  the  said  case  until  Monday  the  4th  of  Novem- 
ber^ before  which  day  the  Revising  Barrister  had  satis- 
fied himself  that  the  schedule  was  correct,  and  no  one 

VOL.  II.     H.C.  c 


18  MICHAELMAS  TERM, 

1872.        agreeing  to  become   respondent,    no   alteration   was 
^^yfjg       made  in  the  appointment  of  the  said  Oeorge  Tamplin 
^-  as  such  respondent,  but  I  did  not  know  for  certain, 

until  the  4th  day  of  November,  whether  some  other 
person  might  not  have  agreed  to  become  respondent, 
in  which  case  such  last-mentioned  person  would  have 
been  appointed  respondent  to  this  appeaL 

The  respondent,  Oeorge  Tamplin^  was  the  returning 
officer  (a)  for  the  borough. 

The  Court  allowed  the  appeal  to  stand  over  for 
argument,  without  prejudice  to  the  question  whether 
they  would  ultimately  allow  it  to  be  heard. 

Sir  J,  KarslaJce  {T.  Atkinson  with  him),  now  {No- 
vember 20tb)  contended  that  the  appeal  might  be 
heard,  relying  on  the  proviso  in  sec.  64  of  6  Vict.  c.  18, 
that  ''  K  it  shall  appear  to  the  said  Court  that  there 
has  not  been  reasonable  time  to  give  or  send  such 
notice  in  any  case,  it  shall  be  lawful  for  the  said  Court 
to  postpone  the  hearing  of  the  appeal  in  such  case,  as 
to  the  said  Court  shall  seem  meet.'^  The  appeal  was 
a  consolidated  one,  and  the  case  not  stated  till  the 
31st  of  October^  so  that  until  that  date  notice  to  the 
respondent  could  not  be  given.  The  subsequent  delay 
in  giving  notice,  viz.,  from  the  31st  of  October  to  the 
4th  of  November^  was  explained  by  the  circumstances 
detailed  in  the  affidavits.  It  was  true  that  there 
was  a  respondent  on  the  31st  of  October,  to  whom 
notice  might  have  been  given,  but  the  conduct  of 
Tamplin  had  misled  the  appellant  into  the  belief 
that  some  one  else  would  be  appointed  respondent. 


(a)  See  6   Vict  c.  18,  s.  101,  as  to  when  the  word  *' town-clerk 
extends  to  the  Returning  officer. 


»f 


V. 

Tahflin. 
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[Keating,  J.  (after  expressing  a  doubt  whether  the  1872. 
Revising  Barrister,  having  appointed  Tamplin  respon-  btlowv 
dent  on  the  Slst  of  October,  could  afterwards  have 
substituted  another  respondent,  even  by  consent),  said : 
*'  Here  the  difficulty  I  feel  is,  that  you  were  placed  in 
no  jeopardy ;  your  position  not  being  prejudiced  by  what 
took  place.  On  the  Slst  of  October  a  respondent  was 
appointed  by  the  Revising  Barrister,  and  it  was  in 
your  power  to  have  given  him  the  notice/'] 

The  following  cases  were  referred  to  during  the 
argument : — Newton  v.  Overseers  of  Motiberley  (a).  Aid- 
worth  V.  Dore  (6),  Ltickett  v.  Voller  (c). 

BoviLL,  C.  J.  If  it  were  open  to  us  to  allow  this 
appeal  to  be  heard  I  for  one  should  have  been  glad. 
But  the  jurisdiction  which  we  exercise  in  these  appeals 
is  minutely  defined  by  Act  of  Parliament.  Moreover 
the  question  is  not  now  raised  for  the  first  time,  but 
there  are  a  series  of  decisions  to  show  that  we  are 
strictly  bound  by  the  statute^  and  have  no  discretion 
to  exercise.  In  Aldworth  v.  Dore  (b)  Wilde,  C.  J.,  said : 
*'  I  have  a  strong  opinion  upon  the  necessity  of  adhering 
strictly  to  the  provisions  of  this  Act  of  Parliament, 
and  we  ought  not  to  hold  that  the  proviso  in  the 
64th  section  applies,  except  upon  substantial  grounds." 
And  in  Palmer  v.  Allen  (d)  the  same  learned  Judge  said  : 
"The  jurisdiction  created  by  this  Act  of  Parliament 
has  been  long  enough  in  existence  to  enable  all  parties 
interested  to  become  acquainted  with  the  practice. 
Ignorance  is  no  excuse." 

(a)  1  LtUw,  836  ;  8,  C,  2  a  B.  (c)  K.  «fc  0. 371 ;  S,  C,  11  C.B. 

208.  N.S.I, 

(h)  2  IaUw.  67, 71 ;  5.  a,  5  C.  B.  87.         (cO  5  C.  B.  5  ;  S.  C,  2  Lutw.  3. 

o  2 


V. 

Tampldt. 
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1872.  'The  question  arises  on  the  proviso  in   sect.  64  of 

5bown  ^^^  ^  Vict.  c.  18  as  interpreted  by  the  decisions.  The 
proviso  runs  thus:  "If  it  shall  appear  to  the  said 
Court  that  there  has  not  been  reasonable  time  to  give 
or  send  such  notice  in  any  case,  it  shall  be  lawful  for 
the  said  Court  to  postpone  the  hearing  of  the  appeal 
in  such  case,  as  to  the  said  Court  shall  seem  meet." 
The  Court  is  always  anxious  in  fixing  these  appeals  to 
allow  due  time  for  compliance  with  the  requirements 
of  the  Act ;  but  within  my  own  experience  it  has  been 
necessary  when  there  have  been  many  appeals  to  be 
heard,  as  was  the  case  after  "  The  Representation  of  the 
People  Act,  1867,'*  came  into  operation,  that  a  very 
early  day  in  the  Term  should  be  fixed  for  hearing  these 
appeals.  In  the  present  case  the  day  fixed  was  the 
13th  of  November,  And  the  question  is  whether  there 
wafi  reasonable  time  for  the  appellant  to  give  ten  days' 
notice  in  accordance  with  the  Act  of  Parliament  before 
that  day.  Of  course,  no  notice  can  be  given  until 
there  is  a  respondent ;  but,  in  the  present  case,  not- 
withstanding the  large  number  of  persons  whose  votes 
were  affected,  no  one  was  willing  to  be  respondent. 
There  was  ample  opportunity  of  determining  who 
should  be  respondent,  if  there  had  been  any  one  willing 
to  assume  the  responsibility,  since  the  decision  of  the 
Revising  Barrister  was  known  some  time  before  the 
case  was  settled.  No  one  however,  came  forward  for 
that  purpose,  and  accordingly  it  became  the  duty  of 
the  Revising  Barrister  to  name  a  respondent  under  the 
provisions  of  the  Act.  The  Revising  Barrister  named 
Mr.  Tamplin,  the  returning  officer,  and  the  case  was 
signed  on  the  Slst  of  October.  That  having  been  done, 
and  the  case  delivered  to  the  appellant^  the  appellant 


V. 

Tamplin. 
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had  to  act  upon  it  by  transmitting  it  to  the  Master,  1872. 
and  giving  the  required  notices.  There  was  then  bboww 
beyond  doubt  a  respondent,  viz.,  Mr,  Tamplin,  duly 
appointed ;  and  no  other  person  was  respondent,  nor 
was  there  any  difficulty  in  complying  with  the  require- 
ments of  the  Act.  The  appellant  had  therefore  ample 
time  to  give  the  notice,  and  has  failed  to  do  so ;  and  it 
is  not  because  he  may  have  overlooked  or  mistaken 
the  provisions  Of  the  Act  of  Parliament  that  we  can 
hold  that  he  has  not  bad  reasonable  time.  If  we  had 
discretion  I  should  be  glad  to  exercise  it,  but  the  only 
question  is  whether  the  appellant  had  reasonable  time 
to  give  his  notice,  and  I  think  he  had. 

Eeatino,  J.  I  have  come  to  the  same  conclusion, 
though  not  without  reluctance.  The  simple  question 
is,  was  there  reasonable  time  to  give  the  notice  ?  I 
think  there  was,  and  that  we  have  no  discretion. 

Brett,  J.  The  13  th  of  November  was  the  day  ap- 
pointed for  hearing  appeals^  and  ten  days'  notice  was 
not  ^ven,  as  prescribed,  before  that  day.  The  case 
therefore  falls  directly  within  the  prohibitive  words  of 
the  64th  section,  and  the  question  is  whether  it  falls 
also  within  the  proviso.  Although  I  do  not  feel  so 
dear  on  this  point  as  my  Lord,  I  think  that  it  has  not 
been  made  to  "  appear  to  the  Court  '*  as  the  proviso 
requires,  ''that  there  has  not  been  reasonable  time"  to 
give  the  notice.  On  the  31st  of  October,  Tamplin 
was  named  respondent,  and  the  appellant  knew 
it,  and  I  cannot  say  it  is  clear  he  had  not  reasonable 
time. 
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1 872.  Dehmah,  J.     I  am  of  the  same  opinion.    I  think  we 

'  are  bound  hj  decided  casea 


Bbown 

V. 

Tamplik. 


Appeal  simck  ont. 


Attorney  for  appellant — BeddaU. 


The  Rate-book 
ia  not  conclu- 


CooKE,  Appellant ;  Butler,  Respondent. 

Nov.  18.      'PHE  case  stated : — 

At  a  Court  held  on  the  28th  day  of  Septemier, 

"^^t^w*        ^®'^^'  ^^  Luton,  in  the  county  of  Bedford,  before  the 
value  "under    Revising    Barrister  appointed   to  revise  the  lists  of 

30  cb  31  Vtctm 

c.  102,  nee.  6,  voters  for  the  county  of  Bedford,  John  Hvhbard,  of 
No.  101,  Wellington  Street,  in  Lvion  aforesaid,  whose 
name  had  not  been  placed  by  the  overseers  on  the  list 
of  persons  entitled  to  vote  as  owner  or  tenant  of  lands 
and  tenements  vdthin  the  said  parish  oi  Luton,  of  the 
rateable  value  of  £12  or  upwards,  claimed  to  have  his 
name  inserted  in  the  said  list  as  being  the  occupier  of 
premises  of  the  rateable  value  of  £12  or  upwards. 

It  was  proved  or  admitted  that  the  said  John  Hvh- 
hard,  being  of  full  age,  and  not  subject  to  any  legal 
incapacity,  had  occupied  for  a  sufficient  time  on  the 
31st  day  of  July  last  the  said  premises,  and  that  he 
paid  an  annual  rent  of  £14,  which  it  was  proved  was 
a  fair  rent  for  the  same  premises,  that  he  was  the 
occupier  thereof  on  the  31st  day  of  July  last,  and  had 
been  such  occupier  for  twelve  months  immediately 
preceding,  that  he  had  been  duly  rated,  and  had  paid 
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all  poor  rates  in  respect  of  the  premises,  and  that  the        1872. 
premises  were  in  an  improving  neighbourhood.  ~ 

It  was  also  admitted  that  the  premises  of  the  said       _  v- 

BUTLBR. 

John  Hubbard  were  not  rated  at  a  lower  rate  than 
similar  premises  occupied  hj  other  persons  in  the  said 
parish. 

It  appeared  from  the  poor-rate  book  that  the  gross 
estimated  rental  of  the  premises  was  there  stated  to  be 
£14  98.,  and  the  rateable  value  £11  i2s.  GcU 

It  was  objected  by  the  said  appellant,  that  inasmuch 
88  the  premises  were  stated  in  the  poor-rate  book  to 
be  of  the  rateable  value  of  £11  12^.  Qd.  only,  and  the 
respondent  had  paid  rates  upon  that  assessment,  the 
respondent  was  not  entitled  to  be  registered  as  a  voter 
in  respect  thereof 

The  Revising  Barrister  held  that  the  property  was 
of  the  real  rateable  value  of  £12,  and  allowed  the 
claim,  and  inserted  the  name  on  the  said  list. 

If  the  Court  should  be  of  opinion  that  the  claim 
should  not  have  been  allowed  the  name  was  to  be 
struck  out  of  the  said  list. 

Another  appeal,  involving  the  same  pointy  was  con- 
solidated with  the  above. 

J,  E.  OoTsty  for  the  appellant.  It  is  admitted  that 
the  appellant  is  entitled  in  all  other  respects  to  be 
registered  if  the  rate-book  is  not  conclusive  against 
him.  The  rateable  value  as  it  appears  in  the  rate- 
book is  under  £12,  and  it  is  submitted  on  behalf  of 
the  appellant  that  the  Revising  Barrister  is  not  at 
liberty  to  go  beyond  the  rate-book.  The  question  is 
raised  to  settle  the  doubts  which  have  existed  on  the 
subject.     It  depends  on  the  construction  to  be  put  on 
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1872.  sect.  6  of  the  30  &  31  Vict.  c.  102,  sub-sect.  2,  which 
CooKB  requires  that  the  voter  should,  during  the  required 
Butler.  Period,  have  occupied  lands  or  tenements  "  of  the  rate- 
able value  of  £12."  The  practice  under  sect.  27  of  the 
Reform  Act  can  afford  no  guide,  since  there  the  words 
are  "  clear  yearly  value/'  whereas  here  they  are  rate- 
ahle  value.  In  Davis  on  Registration,  p.  231,  it  is 
said,  "  there  may  be  some  question,  however,  whether 
rateable  value  means  rateable  value  on  the  rate-book, 
or  the  true  rateable  value^  to  be  ascertained,  if  dis- 
puted by  the  Barrister,  like  the  value  of  a  £10  occupa- 
tion. It  certainly  would  have  been  better  to  have 
said  the  rateable  value  as  appearing  on  the  rate,  and 
that  will  probably  be  the  interpretation  put  upon  the 
words." 

Bulwer,  Q.C.,  for  the  respondent,  was  not  called  on. 

« 
BoviLL,  C.J.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  was  correct.  The  question 
turns  on  the  meaning  to  be  attributed  to  the  words 
"rateable  value"  in  30  &  31  Vict.  c.  102,  s.  6,  sub- 
sect.  2.  There  is  a  manifest  distinction  between  the 
words  "  rateable  value  of  £1 2  "and  "  rated  at  the  value 
of  £12 ;"  and  notwithstanding  the  expression  of  opinion 
in  Davis  on  Registration,  I  think  the  Revising  Barrister 
has  given  to  the  words  their  true  interpretation.  If, 
as  has  been  suggested,  it  has  been  the  practice  of  some 
Revising  Barristers  to  treat  the  rate-book  as  conclusive, 
I  think  they  have  acted  under  a  mistaken  view  of  the 
law.     The  appeal  must  be  dismissed  with  costs. 

Brett,  J.     The  question  is  as  to  the  meaning  of 
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the  words  "rateable  value"  in  sect  6,  sub-sect.  2.    Do        1972. 
they  mean  the  real  rateable  value,  to  be  found  as  a 
fact,  or  do  they  merely  mean  that  value  which  is  ▼• 

stated  in  the  rate-book,  which  we  must  assume  for  the 
purpose  not  to  be  the  real  rateable  value.  If  the  latter 
view  be  correct,  it  follows  that  the  words  "rateable" 
mean  "rated  at,"  notwithstanding  that  we  find  the 
word  "rated  "  in  the  next  sub-section.  I  think  it  would 
be  contrary  to  every  canon  of  interpretation  so  to  hold* 
It  is  suggested  in  Davis  on  Begistration,  that  it  would 
have  been  better  if  the  statute  had  said  "  the  rateable 
value  as  appearing  on  the  rate."  That  appears  to  me  a 
question  of  politics,  and  not  of  law;  but  I  entirely 
dissent  from  the  view  expressed,  as  it  would  make  the 
right  to  the  franchise  depend  on  the  view  taken  by 
the  overseers,  in  whom  a  power  of  enfranchising  and 
disfranchising  would  thus  be  vested. 

Qbove  and  Denman,  J.J.,  concurred. 

Decision  affirmed. 

Attorneys — For  Appellant. — Saunders,  for  Whyley 

Piper,  Bedford. 
For  Respondent: — WUliaans  &  James,  for 
Wilkinson,  Butler,  &  WUkmson, 
St.  Neots. 
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1872. 


jYov.  15. 

The  £12 
county  ooca- 
pation  fran- 
chise  was 
claimed  by 
0,  A,  (son  of 
N,  A.)  for 
partnership 
premises  occu- 
pied jointly 
with  T,  B,  A,y 
a  brother  and 


Little,  Appellant ;  The  Overseers  of  the 
Parish  of  Penrith,  Eespondents. 

'pHE  case  stated  :— 

At  the  Court  held  before  the  Revising  Barrister 
appointed  to  revise  the  list  of  voters  for  the  easteiTi 
division  of  the  county  of  Cumberland,  for  the  revision 
of  the  list  of  voters  for  the  parish  of  Penrith,  objection 
was  duly  made  to  the  name  of  George  Arnison  being 
retained  upon  the  list  of  voters  for  the  said  parish. 
The  facts  of  the  case  were  as  follows  :-* 

The  name  of  Gfeorge  Arnison  appeared  upon  the 


co-partner. 

The  "name  of  list  in  the  following  form : — 

occupier"  -- 


Parish  of  Penrith. 
Voters  as  Occupiers  of  Rateable  Value  of  £12. 


on 
the  rate-book 
was«iV,  ii. 
and  Sam." 
Formerly 
JV.il.  had 
been  rated 
solely  for  the 
premises,  occu- 
pying and 
carrying  on  the 
business  by 
himself ;  but, 
on  taking 
O.  A.  and 
T.  B.  A.  into 
partnership, 
he  had 
requested  the 
overseers  to 
alter  the  rating 
to  "  iV.  A,  and 
SonSf^*  which 
was  done. 
Afterwards 
N,  A,  retired, 
and  for  some 
years  either 
0.  A,  OT 

T.  B.  A.  had  paid  the  rates  when  called  for,  taking  a  receipt  in  the  name  of  "  N,  A ,  and 
Sons,"  Hdd : — That  O.  A.  was  rated  within  30  &  81  Vict.  c.  1(12,  s.  6,  sub^scct.  3,  any 
insufficiency  or  inaccuracy  in  the  description  being  cured  by  6  Vict.  c.  18,  s.  75. 


Christian  Name 
and  Surname 
of  each  Voter 
at  full  length. 

Place  of 
Abode. 

Nature  of 
Qualification. 

Street,  lane,  or 
other  like 
place  in  this 
parish  (or 
township)  and 
number  of 
house  (if  any) 
where  the 
property  ia 
situate. 

Amiton,  Oeorge. 

Burrotog€tU, 
Penrith. 

Joint  Occupier 
of  house  and 
shop  of   the 
rateable  value 
of    £80    and 
upwards. 

DevonMre 
Street. 
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The  said  Oeorge  Amison  had  a  right  to  have  his 
name  retained  upon  the  said  list,  provided  the  Court 
should  be  of  opinion  that^  under  the  following  cir- 
cumstances, the  said  Oeorge  Amiaan  was  duly  rated 
in  respect  of  the  premises  occupied  by  him,  within  the 
meaning  of  30  &  31  VicL  c.  102,  s.  6,  sub-sect.  3. 

The  premises  in  question  are  described  in  the  rate- 
book as  follows : — 


1872. 

Little 

V. 

0vrr8beb8  of 
Pbn&ith. 


Name  of 
Occupier. 

Name  of 
Owner. 

Descrip- 
tion of 
property 
rated. 

Name  or 
sitnatio 
of  pro- 
perty. 

Gross 

estimated 

rentaL 

Rateable 
value. 

N.Amiaon 
andSon$, 

Nathan 
AmuoiL 

House 
and  shop. 

Burrota- 
gate. 

£105. 

£89  5«. 

jRT.  Amison  means  Nathan  Amison.  He  is  alive, 
and  was  formerly  the  sole  occupier  of  the  premises 
where  he  carried  on  the  business  of  a  draper.  He 
subsequently  took  two  of  his  sons,  the  above-men- 
tioned Oeorge  Amison  and  Thomas  Bell  Amison^  into 
partnership,  and  the  business  was  carried  on  under  the 
name  of  **  N,  Amison  &  Sons,*'  Nathan  Amison  has 
retired  from  the  business  some  years  ago ;  and  ever 
since  his  retirement  the  business  has  been  carried  on 
by  the  above-mentioned  two  sons  under  the  name  of 
N.  Amison  &  Sons/* 

The  said  two  sons  are  now.  the  sole  occupiers. 

Nathan  Amison  has  three  other  sons,  but  they  do 
not  occupy  the  premises  in  question,  nor  do  they  carry 
on  business  with  the  two  above-mentioned. 

For  the  last  few  years,  when  the  rates  have  been 
called  for,  they  have  been  paid  by  one  or  other  of  the 
two  (Oeorge  Amison  or  Thomas  Bell  Amison),  and  a 
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1872.        receipt  given  for  them  as  received  irom  "  Jf.  Amiean 

— Jk  Sans" 

LfimjE 

▼•  With    the   consent   of  both  parties  the   Revising 

0VIB8KIB8  OF  ,  , 

PsHBiTH.  Barrister  received  the  statement  of  the  overseer,  and 
it  is  as  follows : — ^The  overseer  stated  that  when  he 
came  into  o£Sce,  fifteen  years  ago,  "  N,  Amison"  was 
solely  rated  for  the  premises  in  question.  About  seven 
years  ago,  N.  Arnison  requested  him  to  alter  the  rating 
to  "  N.  Arnison  A  Sans/'  but  gave  no  names,  and  the 
rating  has  remained  **  N.  Arnison  d  Sans"  ever  since. 

The  Revising  Barrister  decided  that  as  the  said  Oeorge 
Arnison  was  not  named  in  the  rate  otherwise  than  as 
above  appears,  he  was  not  duly  rated  in  respect  of  the 
premises  occupied  by  him  within  the  meaning  of 
30  &  31  Vict  c.  102,  s.  6,  sub-sect.  3. 

The  name  of  one  other  person  (whose  name  and 
qualification  was  set  out  in  the  schedule)  was  objected 
to  under  similar  circumstances. 

The  Revising  Barrister  expunged  the  names  of  the 
said  Oeorge  Arnison  and  of  the  said  other  person  from 
the  said  list. 

If  the  Court  should  be  of  opinion  that  the  Revising 
Barrister  T^as  wrong,  the  name  of  the  said  Oeorge 
Arnison,  and  of  the  said  other  person,  were  to  be 
restored  to  the  said  list. 

(7.  Faster  for  the  appellant  The  decision  of  the 
Revising  Barrister,  that  the  voter,  Oecyrge  Arnison, 
was  not  "rated'*  within  30  &  31  Vict  c.  102, 
sect  6,  sub-sect  3,  was  wrong.  The  firm  of  "  N.  Ami- 
son  &  Sons"  were  rated,  and  the  existing  firm  con- 
sisted of  two  sons  of  NaihxLn  Arnison,  Oeorge,  the 
voter,  being  one  of  the  sons.     The  rating  of  the  firm 
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was  a  rating  of  the  individuals  who  constituted  the        1872. 
firm,  and  who  were  clearly  the  parties  liable  to  be 
rated.     Even  assuming  the  description  of  a  number  of  v. 

,  .  OVERSEBRS  or 

partners  by  their  conventional  name  to  be  an  inaccu-  Pbnbith. 
rate  mode  of  describing  them,  such  an  inaccuracy  is  at 
all  events  cured  by  1^  Vict,  a  18,  s.  75,  that  section 
being  expressly  made  applicable  to  the  county  occupa- 
tion franchise  by  31  &  32  Vict,  c.  68,  s.  30.  It  is 
sufficient  that  the  party  misnamed  or  inaccurately 
described  was  intended  to  be  rated.  In  Moss  v.  Over- 
seers of  St.  AUchaeTs,  Lichfield  (a),  A  occupied  jointly 
with  B,  and  paid  the  rates,  but  B  only  was  assessed  to 
the  poor-rate.  There,  no  doubt,  it  was  held  that  the 
omission  of  A's  name  from  the  rate  was  not  cured  by 
6  Vid.  c.  18,  8.  75,  but  the  ground  of  that  decision 
was,  that  there  was  no  intention  on  the  part  of  the 
overseers  to  rate  A.  Urle,  J.,  said,  "  The  real  question 
is,  whether  the  party  was  intended  to  be  rated."  A, 
in  that  case,  was  not*  coMed  upon  to  pay  the  rate  by 
the  overseers,  as  he  must  be  to  bring  himself  within 
sect.  75,  though  no  doubt,  as  matter  of  fact,  he  paid 
the  rate.  Here  the  intention  was  to  rate  the  two 
sons  of  Nathan  Amison,  who  were  members  of  the 
firm,  and  they  were  called  upon  to  pay  the  rate. 

[Keatino,  J.  Nathan  Amison  no  doubt  intended 
the  two  sons  he  took  into  partnership  to  be  rated 
along  with  him,  when  he  applied  to  have  the  rate 
altered.  But  the  question  is,  as  to  the  overseers' 
intention  ?] 

It  is  true  Nathan  Amison,  when  he  went  to  the 

(a)  1  lAUvf.  188.  8,  C.    7  if .  «fc  Q.  75. 
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1872.       overseers,  did  not  give  the  names  of  anj  sons,  nor  does 


the  ease  state  irhether  he  mentioned  that  he  had  sons. 
The  overseers  would  infer,  however,  that  he  had  sons 


LriTLB 

V. 

OVEBSEMBB  OV 

PnraiTH.     from  the  alteration  in  the  name  of  the  finn.    More- 


over, the  sons  were  called  upon  to  pay  and  did  pay  the 
rate,  which,  under  the  circun&tances  is,  it  is  sub- 
mitted, ample  evidence  of  the  intention  of  the  over- 
seers to  rate  theuL  Suppose  the  father  had  died,  and 
after  bis  death  the  two  sons  had  paid  the  rate,  as  it 
has  been  paid  here,  could  it  afterwards  be  contended 
that  it  was  not  the  overseers'  intention  that  the  sons 
should  be  rated?  The  Revising  Barrister  seems  to 
have  thought  that  it  was  essential  that  the  names  of 
the  sons  should  appear  on  the  rate. 

The  respondent  did  not  appear. 

BoviLi,  C.J.  In  this  case,  George  Amisan,  the  per- 
son whose  vote  was  objected  to,  occupied  the  premises 
in  question  jointly  with-  his  brother,  Thomas  Bell 
Amiaon,  and  the  business  was  carried  on  by  the  two 
brothers  jointly,  under  the  name  of  "  N.  Amison  & 
Sons'*  that  being  the  name  of  the  firm  as  it  had 
formerly  existed.  No  one,  except  the  two  brothers, 
was  in  occupation  of  the  premises,  or  used  the  name 
of  the  firm,  but  the  two  carried  on  the  business  after 
the  retirement  of  their  father,  Nathan  Amison, 
under  the  old  name,  and  for  their  own  benefit.  The 
question  then  that  arises  is,  whom  did  the  overseers 
intend  to  rate  ?  Did  they,  or  did  they  not,  intend  to 
rate  the  persons  who  were  in  occupation  of  the  pre- 
mises and  using  the  name  of  the  firm,  and  one  or 
other  of  whom  had,  as  the  case  finds,  been  in  the 
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habit  of  paying  the  rates  when  they  were  called  for?  1372, 
I  think  it  clear  that  that  was  their  intention.  I  can-  TZZTI 
not  distinguish  the  case  from  the  rating  of  |b  banking  ^       ^• 

°  °  °    OVEBSIERS  OF 

or  any  other  firm.  Suppose,  for  instance,  that  the  Pknrith. 
rate  were  on  "  No.  1,  Fleet  Street!*  and  in  the  occu- 
pier's column  of  the  rate-book  the  name  of  "  Child 
and  Co,'*  was  inserted.  Could  any  one  doubt,  in  such 
a  case,  what  was  the  intention  of  the  overseers,  viz., 
that  although  they  might  not  be  acquainted  with  the 
names  of  all  the  members  of  the  firm,  their  intention 
was  to  rate  them.  So  under  the  name  of"  N,  Arnison 
and  Sons"  here,  I  apprehend  the  intention  was  to 
describe  the  persons  who  carried  on  the  business 
under  that  designation.  In  Moss  v.  tJie  Ovet'se&ra  of 
St  Mary,  Lichfield  {a),  Erie,  C.J.,  said  :  "  If  a  partner- 
ship firm  is  charged  in  the  rate,  each  partner  is  in- 
tended to  be  charged."  That  case,  indeed,  is  not  in 
point,  as  regards  the  decision,  but  the  dictum  is  appli- 
cable here.  Whether  the  description  is  a  suflicient 
one  to  enable  the  overseers  to  enforce  the  rate  it  is 
not  necessary  to  determine,  for  if  there  be  any  objec- 
tion in  that  respect,  it  is  clearly  within  6  Vict  c.  18, 
8.  75,  as  a  misnomer  or  inaccurate  description.  The 
decision  of  the  Revising  Barrister  must  therefore  be 
reversed. 

Keating,  J.  I  am  of  the  same  opinion,  though 
during  the  argument  I  have  certainly  entertained  some 
doubt ;  but  upon  the  whole  I  think  the  case  is  brought 
within  the  6  Vict  c.  18,  s.  76.    Originally  Nathan 

(a)  14  Zr.  /.  C.  P.  67.    See  the  same  case,  Nomine  Mou  v.  The  Over- 
seen of  St  Michael,  Lichfield,  1  Luiw.  188  ;  7  J/ .  <fe  (?.  75, 
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1872.        Amison,  the  father,  carried  on  the  business  by  himself, 
j^j,ppj^       and  was  solely  rated.    Afterwards,  on  the  occasion  of 
-       ^'  his  taking  two  of  his  sons  into  partnership,  he  went  to 

PsKSTTH.  the  ovei'seers  and  desired  them  to  alter  the  rating  to 
" N.  Amison  &  Sons**  which  was  accordingly  done. 
The  overseer  says  that  no  names  were  given,  though 
one  certainly  would  think  it  a  very  likely  thing  that 
the  reason  for  the  change  should  be  mentioned.  This 
at  all  events  appears,  that  after  the  father  had  retired 
from  the  business,  when  payment  of  the  rates  was 
called  for,  the  payment  was  made  by  the  existing 
partners.  I  think  there  is  sufficient  before  us  to  war- 
rant the  conclusion  that  the  intention  of  the  overseers 
was  to  rate  the  partners  who  were  then  in  occupation 
of  the  premises  I  do  not  consider  the  description 
accurate,  nor  do  I  pronounce  any  opinion  as  to  whether 
the  rate  could  be«  enforced ;  but  I  think  that  the  6 
Vict.  c.  18,  s.  75,  was  intended  to  apply  to  the  case  of 
a  person  who  is  bond  fide  rated  under  an  inaccurate 
description,  and  that  it  applies  here ;  though,  as  I  have 
said,  I  do  not  consider  the  case  free  from  doubt. 

Brett,  J.  The  franchise  here  claimed  is  that  given 
by  sect  30  of  30  &  31  Vict.  c.  102,  and  to  entitle  the 
voter  it  must  be  made  out  that,  in  accordance  with 
sub-sect.  3,  he  has  during  the  required  period  been 
rated  in  respect  of  the  premises.  On  turning  to  the 
rate-book,  we  find  as  the  description  of  the  persons 
rated  in  respect  of  these  premises  the  name  of  "JV. 
Arnison  <k  Sons/'  and  the  question  is  whether  that 
description  is  sufficient  to  show  that  this  voter  was 
rated.  It  cannot  I  think  be  maintained  that  "JV. 
Arnison  cfc  Sons  "  is  an  accurate  description  of  "  George 
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A  rniaon  and  Thomas  Bell  Amison."    It  is  urged,  how-        1872. 
ever,  that  the  want  of  accuracy  is  cured  by  sect.  75  of       ltttlk 
6  Vict  c,  18,  which  is  expressly  made  applicable  to  Qyjj^^ns  of 
the  occupation  franchise  for  counties  by  31  &  32  Vict.      Penrith. 
c.  38,  6.  30.     The   question  therefore  is   whether  the 
case  comes  within  sect.  75.    That  section  is  somewhat 
singularly  drawn.     The  earlier  portion  of  the  enact- 
ment would  seem  to  apply  where  the  person  occupying 
and  liable  to  be  rated  has  been  bond  fide  called  upon 
to  pay,  and  paid  the  rates,  although  in  fact  he  has 
never  been  rated.      But  then  come  the   concluding 
words,  '^any  misnomer  or  inaccurate  or  insufficient 
description  of  the  person  so  occupying  or  the  premises 
occupied  notwithstanding."     Those  words  seem  to  as- 
sume that  there  is  some  description  or  naming  of  the 
person  on  the  rate-book,  and  that,  though  the  descrip- 
tion of  him  may  be  imperfect  or  inaccurate,  it  was 
intended  he  should  be  there  described.     If  so,  the 
appellant  must  show  not  only  that  he  has  paid  the 
rates,  but  that  he  has  been  in  fact  rated,  and  that 
there  has  been  an  attempt  made  to  describe  him  on 
the  rate-book.     Does  the  appellant  show  that  here? 
The  facts  are  these.     Originally  the  father  was  rated 
alone,    and  the    rate-book   described    him   correctly. 
Subsequently  having  taken  two  sons  into  partnership 
he  went  to  the  overseers  and  requested  them  to  alter 
the  name  to  **N.  Amison  &  Sons."    Unless  in  doing 
that  his  intention  waa  that  his  sons  should  be  rated, 
there  was  no  meaning  in  the  act.     The  material  point, 
however,  is,  whether  he  jnade  his  intention  known  to 
the  overseers,  and  whether  they  adopted  and  acted 
upon  it.    As  to  this  the  statement  in  the  case  is  some* 
what  short.    The  case  states  that  he  gave  no  names  to 

VOL.  n.     H.C.  p 
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1872.        ^^®  overseers,  and  is  silent  as  to  any  further  com muni- 

j^j^j^       cation  between  them  ;  but  the  evidence  on  this,  point 

^-  is  this,  that   the  rating  having  been  altered  by  the 

Overseers  of  o  o  j 

Penrith,  overseers  in  pursuance  of  the  fathers  request,  the  sons 
are  subsequently  called  upon  by  the  overseers  for  pay- 
ment  of  the  rates^  and  that  thenceforth  they  have 
been  in  the  habit  of  making  the  payment.  I  think, 
therefore,  that  there  is  evidence  from  which  the  Court 
may  infer  that  the  overseers  did  not  intend  to  rate 
the  father  alone,  but  that  they  intended  to  rate  any  of 
his  sons  who  had  become  members  of  the  firm ;  and 
that  there  is  a  sufficient  rating.  The  next  question  is, 
whether  there  is  a  sufficient  description  in  the  rate- 
book. As  to  that,  I  think  that,  if  the  overseers  did 
intend  to  rate  the  sons,  the  description  that  is  given, 
though  inaccurate,  is  sufficient  within  6  Vict  c.  18, 
s.  75,  and  consequently  that  the  decision  of  the  Revising 
Barrister  was  erroneous.  The  point,  which  seems  to 
have  been  in  his  mind,  would  appear  to  have  been 
not  that  it  was  not  the  intention  of  the  overseers  to 
rate  the  sons,  but  that  they  were  not  named  in  the 
rate,  and  therefore  not  duly  rated  within  30  &  31  Yidt* 
c.  1 02,  s.  6  :  consequently  he  expunged  their  names.  I 
think  his  mistake  consisted  in  not  holding  that  the 
description  though  inaccurate  was  cured  by  the  6  Fic^. 
c.  18,  8.  75. 

Grove,  J.  I  agree,  but  must  own  that  I  have  en- 
tertained some  doubt,  and  should  have  preferred  to 
have  heard  the  case  argued  on  the  other  side.  My 
doubt  has  been  first,  whether  it  can  be  said  that  there 
is  "  a  misnomer  or  inaccurate  or  insufficient  descrip- 
tion," where  in  point  of  fact  there  is  no  description  at  all 
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of  the  person  seeking  qualification,  and  secondly,  whe-       1872. 

ther  in  this  case  there  is  a  description.     Upon  reflec-       j^^^^^ 

tion  I  think  there  is.     "  N.  Amiaon  &  Sons  '*  is,  I  think,  ^       ^• 

'  Overseers  of 

some  description  of  the  sons  of  Aniison ;  and,  if  so,  Penrith. 
the  description  is  made  sufficient  by  6  Vict  c.  18,  s.  75. 
As  to  the  effect  of  putting  the  name  of  a  firm  on  the 
rate  when  the  object  is  to  rate  the  members  I  decline 
to  express  any  opinion,  nor  do  I  think  the  intention 
of  the  overseers  would  necessarily  form  the  sole  guide 
in  all  cases.  It  is  enough  to  say  here  that  I  think 
there  is  some  description.  The  view  which  the  Re- 
vising Barrister  appears  to  me  to  have  taken  was,  that 
the  appellant  not  being  named,  there  was  no  descrip- 
tion of  him,  and  consequently  no  foundation  for  the 
application  of  the  75th  section. 

Decision  reversed. 

Attorneys— For  appellantJoA^iafon  Jk  Co.,  agents 

for  Harrison  &  Little^  Penrith. 
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1872. 


Bbswick,  Appellant ;  Alker,  Respondent. 

rpHE  Case  stated  :— 

At  a  Court  held  at  Preston  for  the  revision  of  the 
list  of  voters  for  the  north-western  division  of  the 
county  of  Lancaster,  the  appellant  duly  objected  to 
the  name  of  the  respondent  being  retained  on  the  list 
of  persons  entitled  to  vote  in  the  election  of  members 
of  Parliament  for  the  said  division  in  respect  of  pro- 
perty situate  in  the  township  of  Preston. 

The  qualification  of  the  respondent  was  set  out  in 
the  said  register,  as  follows  : 


Nor.  18. 
A.  waa 
xninister  of  a 
church  and 
entitled  to  the 
balance  of  the 
rents  of  the 
pewB  after 
certain  deduc- 
tions for 
church  ser- 
vices made 
by  the 
church- 
wardens, who 
had  the  duty 
of  letting  the 
seats.     The 
amount  was  at 
least  £100  a- 
year.    He  also 
occupied  the 

house,  m 

respect  of 

which  he  had 

acquired  the 

right  to  vote 

for  the  ... 

borough.  He  The  respondent  is  minister  of  St.  Mary's  church, 
vote  for  which  is  situated  within  the  parliamentary  borough  of 

and  pew  Pveston.     No  profit  has  accrued  to  him,  or  is  likely  to 

S^fitacCTued  accrue,  from  the  above-named  land,  but  under  the 
from  the  land.  <«  sentence  of  consecration*'  of  the  said  church  he  is 

The  case  did 

not  show  how   entitled  to  the  rents  of  certain  pews  and  sittings  which 

the  pew  rents  ^  ° 

could  confer  a   are  let  by  the  churchwardens  according  to  a  certain 

freehold  quali- 
fication, but      scale,  which  scale  the  churchwardens  for  the  time  being 

served  the        may,  with  the  consent  of  the  bishop,  alter  from  time 

question 
whether  the 
house  was  a 

part  of  the  benefice,  which  could  not  be  divided  so  that  any  remaining  part  could  give 
the  right  to  vote  for  the  county.  IIcUl : — That  as  the  case  assumed  that  -4.'s  interest 
in  the  pew  rents  was  such  as  to  confer  the  county  vote,  and  as  it  was  not  an  interest  or 
estate  in  a  building  "  occupied  by  himself  '*  together  with  the  parsonage  house  within 
the  meaning  of  2  WiU.  4,  c.  45,  s.  24,  the  vote  must  be  allowed. 


Alker^  George. 

Lisbon  JIaU, 
Fithvdck. 

Freehold  lands 
and  pew  rents. 

St.  Mary'% 
Church, 

St.  Mary'$ 
Street, 
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to  time  as  occasion  may  require ;  and,  after  deducting        1873. 
yearly  two  several  sums  of  £8  15a  and  £5   for  the 


Beswiok 


services  of  the  church,  the  said  churchwardens  pay  the  v- 

Alkicr. 

residue  of  such  pew  rents  to  the  minister  for  the  time 
being  of  the  said  church,  to  be  received  by  him  for  his 
own  absolute  use  and  benefit,  by  way  of  stipend.  The 
sum  which  the  respondent  has  so  received  from  the 
above  pew  rents  has  always  exceeded  £100  in  the  year. 
The  house  mentioned  on  the  register  as  the  respon- 
dent's place  of  abode  is  the  parsonage-house  of  the 
minister  of  St.  Mary's,  and  the  respondent  occupies 
and  is  rated  for  it,  and  in  respect  of  it  has  acquired 
the  right  to  vote  for  the  borough  of  Preston,  It  was 
objected,  that  the  said  house  was  a  part  of  his  benefice, 
which  benefice  could  not  be  divided  so  that  any  part 
of  it  could  confer  on  the  respondent  the  right  to  vote 
for  the  said  division,  and  that  therefore  his  name 
should  1)0  expunged  from  the  said  register. 

The  Bevising  Barrister  decided  that  the  respondent 
was  entitled  to  have  his  name  retained  on  the  said 

m 

register. 

If  the  Court  should  be  of  opinion  that  the  above 
decision  was  wrong,  the  register  was  to  be  amended  by 
striking  out  the  name  of  the  Rev.  George  Alker. 

Six  other  appeals  were  consolidated. 

leofric  Temple,  Q.C.,  for  the  appellant  The  ques- 
tion is,  whether  the  parsonage-house  and  the  pew- 
rents  are  not  part  and  parcel  inseparably  of  one  occu- 
pation within  sect.  24  of  2  Will,  4,  c  45  ;  so  that  the 
respondent,  having  the  right  to  vote  for  the  borough, 
is  precluded  from  voting  also  for  the  county  in  respect 
of  the  same.     The  words  of  the  section  are : — "  No 


Alksb. 
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1872.  person  shall  be  entitled  to  vote  in  the  election  of  a 
Bjjg^jjj,^  knight  ...  in  respect  of  his  estate  or  interest  as  a 
v.^  freeholder  in  any  house,  warehouse,  counting-house, 
shop,  or  other  building  occupied  by  himself,  or  in  any 
land  occupied  by  himself  together  with  any  house/'  &c., 
"  being  either  separately  or  jointly  with  the  land  so 
occupied  therewith  of  such  value  as  would,  according 
to  the  provisions  hereinafter  contained,  confer  on  him 
the  right  of  voting  for  any  city  or  borough,  whether 
he  shall  or  shall  not  have  actually  acquired  the  right 
to  vote  for  such  city  or  borough  in  respect  thereof." 
The  claimant  receives  the  pew  rents  and  occupies  the 
house  as  minister.  There  must  be  union  of  the  two* 
Enjoyment  of  the  one  is  inseparable  from  occupation 
of  the  other. 

[BoviLL,  C.J.  The  words  of  sect.  2-t  contem- 
plate land  or  buildings.  How  does  that  include  pew- 
rents  ?] 

They  arise  out  of  land  occupied  with  the  house. 

[BoviLL,  C.J.  The  case  is  imperfectly  stated.  We 
are  not  informed  how  the  pew-rents  confer  a  freehold 
qualification.  We  must  assume  that,  under  some  Act 
of  Parliament,  they  sustain  the  vote.  It  is,  however, 
distinctly  stated  that  no  profit  accrues  from  the 
land.] 

The  minister  has  possession  and  control  of  the 
church  and  land. 

He  referred  to  Capel  v.  Aston  (a). 

ft 

(a)  2  LtUv),  U3.    8.  C,  8  C.  B,  1. 
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J.  E.  Gorst,  for  the  respondent,  was  not  called  on.  1872. 


Bkswice 


BoviLL,  C.J.     No  question  is  raised    by  the   case  ^- 

before  us  as  to  the  respondent's  right  to  vote  for 
the  county,  but  the  sole  point  for  our  decision  is> 
whether  the  case  is  one  which  comes  within  sect.  24 
of  the  Reform  Act,  2  WilL  4,  c.  45,  and  whether,  as 
the  parsonage-house  and  the  pew-rents  together  con- 
stituted the  benefice,  the  respondents  interest  came 
under  the  description  of  an  estate  or  interest  as  a  free- 
holder in  a  "  building  occupied  by  himself,"  or  '*  land 
occupied  by  himself,  together  with  any  house,  etc.," 
within  the  meaning  of  that  section.  I  am  of  opinion, 
on  the  statement  before  us,  that  that  section  does  not 
apply.  The  only  occupation  expressly  mentioned  is 
that  of  the  parsonage-house.  Then  can  he  be  said,  in 
any  sense,  to  "occupy"  the  pew-rents?  There  is  no 
statement  in  the  case  on  this  subject,  and  clearly  there 
is  no  occupation  of  the  pews  themselves.  There  is 
nothing,  in  fact,  found  on  which  it  is  possible  to  ground 
any  argument.  Even  the  precise  nature  of  the  right 
to  pew-rents,  or  how  they  constitute  a  qualification,  is 
not  stated,  though  to  that  it  does  not  appear  that  any 
objection  was  directed.  It  is  sufficient  to  say,  that 
the  case  does  not  come  within  sect.  24,  and  that  the 
decision  must  be  affirmed. 

Brbtt,  J.  It  is  difficult  to  gather  from  the  case 
the  real  facta  However,  it  seems  to  be  taken  for 
granted,  and  must,  for  the  present  ^purpose,  be  as- 
sumed that  such  a  freehold  interest  and  qualification, 
in  respect  of  pew-rents,  existed,  as  would,  but  for  the 
objection  taken,  have  entitled  the  respondent  to  vote 
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1872,  for  the  county.  So  far,  it  is  a  question  of  freehold 
Beswick  ownership.  The  next  fact  found  is,  that  the  claimant 
^  ^'  is  in  actual  occupation  of  a  house  within  a  borough, 

which  confers  a  title  to  vote  for  the  borough.  Then 
he  claims  the  vote  for  the  county,  and  describes  his 
interest  as  "  freehold  land  and  pew-rents.''  We  do  not 
know  precisely  how  these  give  the  qualification,  but 
must  assume  that  by  some  Act  of  Parliament,  under 
which  the  rents  are  collected,  they  are  in  the  nature  of  a 
rent-charge,  or  that  a  sufficient  freehold  interest  in  the 
church  and  pew-rents  is  conferred  on  the  minister. 
Then  the  objection  is  not  that  he  votes  for  the  borough, 
bat  that  he  is  not  to  vote  for  the  county,  because  he 
occupies  the  parsonage,  and  also  possesses  contempo- 
raneously, and  it  is  contended  occupies  with  it,  the 
freehold  interest  first  mentioned.  The  words  of  sect. 
24  become  very  material,  "  occupied  by  himself,  with," 
&c.  The  case  finds  that  no  profit  accrues  from  the 
land,  and  does  not  find  that  the  incumbent  "  occupies'* 
the  church.  The  claim  is  in  respect  of  the  freehold  in- 
terest. It  is  argued  that  the  church  and  house  to- 
gether appear,  from  the  title  under  which  they  are 
held,  to  be  necessarily  "occupied"  together.  But  the 
church  would  Confer  no  title,  as  a  building,  to  vote  for 
the  borough,  while  he  does,  in  fact,  vote  for  it  in 
respect  of  the  house.  His  claim  to  vote  for  the  county 
is,  therefore,  in  respect  of  another  and  different  quali- 
fication, and  under  these  circumstances  we  cannot  say 
that  sect.  24  applies  so  as  to  prevent  his  doing  so, 
because  at  the  s^^me  time  he  possesses  the  qualification 
for  the  borough  in  respect  of  the  house  he  occupies, 
though  both  qualifications  may  be  held  under  the 
same  title. 
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Gbovb,  J.,  concurred. 

DsNMAH^  J.  I  think  that  the  occupation  of  the 
parsonage^  with  the  enjoyment  of  the  pew-rents,  which 
I  assume  here  to  confer  a  county  qualification,  is  not  a 
case  contemplated  by  sect.  24. 

Attorneys — For  Appellant,    Oriffith  &  Brownlow, 

agents  for  Udelston,  Preston. 
For  Respondent,  Kiniber  &  Ellis. 


1872. 


Bbswick 

V. 

Alkxb. 


Earl  Bbauchamp,  Appellant ;  The  Overseers 
OF  Madresfield,  Respondents. 

The  Marquis  of  Salisbury,  Appellant ;  The 
Overseers  of  South  Mims,  Respondents. 

The  same  Appellant ;  Bontems,  Respondent. 

The  same  Appellant ;  Bulwer,  Respondent. 


Lord  Beauchamp  v.  Madresfield. 

'THE  case  stated  : — 

At  a  Court  held  for  the  revision  of  the  lists  of 
voters  for  the  county  of  Worcester  (western  division), 
at  Malvern  Link,  in  the  said  western  division,  for  the 
revision  of  the  list  of  voters  for  the  parish  of  Madres^ 
fiddy  in  the   said  division,  the  name  of  the  Bight 


Nov.  15. 

Peen  of  Par- 
liament have 
no  right  to 
vote  at  elec- 
tions of 
members  of 
the  House  of 
Commons,  and 
are,  therejfore, 
not  entitled  to 
be  placed  on 
the  register  of 
Yoters. 
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1872.        Honourable  Frederick,  Earl  Beauchamp,  appeared  in 

^^^         the  list  published  by  the  overseers  of  the  said  parish 

BsAucHAMP    of  persons  claiming  to  vote  in  the  election  of  two 

OvERSKBRs  OP  Kuights  of  thc  Shirc  for  the  said  division  of  the  said 
Madbesfixld. 

county,  in  1-espect  of  property  within  the  said  parish. 

The  following  is  a  copy  of  the  said  claim : — 


Lygon,  The 

Right  Honour- 

able  Frederick 

Earl 

Beauchamp. 

Madre^field 

Courtf 

Malvern. 

Freehold 

house  and 

land. 

Madresjidd 
Court, 

No  objection  was  made  to  the  name  of  the  said 
claimant  on  the  said  list,  but  as  it  was  proved  to  the 
Revising  Barrister  that  the  said  claimant  was  a  Peer 
of  Parliament,  and  had  taken  his  seat  in  the  House  of 
Lords,  the  Revising  Barrister  decided  that  he  was  not 
entitled  in  law  to  have  his  name  inserted  in  the  register 
of  voters  for  the  said  division,  and  expunged  the 
same. 

If  the  Court  should  be  of  opinion  that  this  said 
claimant  was  not  entitled  to  have  his  name  inserted  in 
the  said  register  of  voters,  then  his  said  name  was  to 
remain  expunged,  but  if  of  a  contrary  opinion,  then 
the  name  of  the  said  claimant  was  to  be  inserted  in 
the  said  register  of  voters. 


A.  Wills,  Q.C.,  for  the  appellant.  It  must  be 
admitted  that  the  course  of  authorities  is  against 
the  claim.  In  early  times,  undoubtedly,  some  Acts 
of  Parliament,  and  also  a  few  precedents  of  writs 
gave  some  foundation  for  the  notion  that  Peers  of 
Parliament  might  vote  in  the  election  of  a  member  of 
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the  Commons.     There  is  evidence  that  they  took  part        1572, 
in  proceedings  of  the  Courts  relating  to  the  election,  &c.,        j^^ 
of  Knights  of  the  Shire.    The  statute,  7  Hen.  4,  c.  15,    Bkadchamp 
directed  the  election  of  Knights  by  **  all  that  be  there  Ovebsesrs  09 
present^      &c.     Prynnea  Parhamentary    Wnta  (a). 
Those  precedents  are  such  as  were  relied  on  in  discussion 
of  the  claim  by  women  to  the  franchise,  Chorlton  v. 
Lings  (6).    They  were  of  equal  weight  on  that  question, 
and  no  more  so   than   on  this  argument,  but  were 
treated  by  the   Court  as  exceptional  and  irregular. 
They  related   exclusively  to    the    county   of  Torh 
Prynne  himself   says,   "they  are    very  remarkable, 
different  from  any  I  have  seen  in  other  shires  of 
England  "  (a). 

Such  instances  occurred  before  25  Hen.  6.  "But 
in  Anno  25  Herh.  6,  this  antient  form  and  manner  of 
elections  and  of  indentures  was  changed  and  varied 
from  these  fore-cited,  being  made  and  sealed  by  the 
Freeholders  of  the  County,  not  by  noblemen's,  ladies' 
and  others'  attorneys  "  (c).  After  that  time  one  regular 
course  has,  in  this  respect,  been  followed.  They  are, 
however,  the  only  materials  to  be  found  which  give 
any  countenance  to  the  idea  that  Peers  systematically, 
or  of  right,  interfered  in,  or  had  to  do  with  the  election 
of  Members  of  Parliament.  In  the  statute,  8  Hen,  6, 
a  7,  though  in  the  enacting  part  the  word  "people'* 
is  used  to  describe  the  electors,  the  preamble  refers 
to  "Knights  and  Squires,'*  as  the  highest  in  rank 
intended. 


(a)  Part  3,  p.  152,  Brevia  Par-      shaw   Cox,    p.    128.      See  also, 
UamtfUaria   Rcdiviva,     See  also      Mliott  Reg.,  2nd  Edit.  613,  note. 
Ancient  Pari,  JElectiontf  by  IfotM-  {b)  1  ffopw.  A  CcU,  1. 

(c)  Pri/nne,  2 bid,  p.  154. 
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1872.  Blacksione  (a)  lays  down :  *'  The  Commons  consist  of 

£^^^  all  such  men  of  property  in  the  kingdom  as  have  not 

B«ADCHAiip  geats  in  the  House  of  Lords."     Coke  (6) :  "  The  Cora- 

OvEBsiEBs  OF  mous  aTc  in  legall  understanding  taken  for  the  fran- 

MADRlWmLIX 

chise  tenants  or  freeholders  of  the  counties  And 
whosoever  is  not  a  Lord  ....  of  Parliament  and  of  the 
Lords'  House,  is  of  the  House  of  Commons  either  in 
person  or  by  representation  partly  coagmentative  and 
partly  representative."  Again,  in  his  commentary  (c) 
on  the  phrase  ''per  pa7*ea  "  io  Magna  Charta,  "  and  as 
there  be  divers  degrees  of  notabilitie  as  Dukes,  Mar- 
quesses, &C.,  so  of  the  Commons  of  the  Realm  there  be 
Knights,  Esquires,  Gentlemen,  &c.,  and  yet  all  of  them 
of  the  Commons,  &c. ;"  and  later  on  "  so  is  it  of  the 
Commons ;"  from  which  it  may  be  inferred  that  Lords 
cannot  be  of  the  Commons.  The  form  of  writ  for 
election  shows  that  the  knights  must  be  of  the  Com- 
mons (<2). 

If  we  turn  to  the  law  of  Parliament  the  authorities 
show  that  each  House  declares  the  law  applicable  to 
its  own  constitution  and  acts  as  a  Court.  Blackdone  (e) 
describes  the  constituent  parts  of  Parliament :  ''  The 
Lords  Spiritual,  the  Lords  Temporal,  who  sit  together 
with  the  King  in  one  house  and  the  Conmions  who  sit 
by  themselves  in  another."  Coke  (/)  to  the  like  effect 
of  the  law  of  Parliament,  says :  "  It  is  that  all  weighty 
matters  in  any  Parliament ....  ought  to  be  determined 
....  concerning  the  Peers  of  the  Realm  by  the  King 
and  all  the  Lords  Spirituall  and  Temporall  and  the 


(a)   Vol.  1,  p.  158.  (rf)  ffeywoody  1. 

(6)  4  Ingt.,  p.  2.  («)   Vol.  1,  p.  163. 

(c)  2  Intt.  p.  29a.  (/)  4  In4t.,  p.  2. 
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like  pari  ratione  is  for  the  Commons  for  anything         1872. 
moved  or  done  in  the  House  of  Commons/' 


Lord 
Beauchamf 

V. 

[Brett,  J.     Do  you  admit  that  the  House  of  Com-  Oversbers  op 

Madbesfield. 
mons  has  power  to  declare  who  shall  elect  it  ?] 

Yea,  to  declare  though  not  to  create. 


[Keating,  J.  By  31  &  32  Vict  c.  125,  s.  26,  "  the 
principles,  practice,  and  rules  on  which  Committees  of 
the  House  of  Commons  have  heretofore  acted  in  dealr 
ing  with  Election  Petitions  shall  be  observed  so  far  as 
may  be  by  the  Court  and  Judge  in  the  case  of  Election 
Petitions."  That  does  not  apply  to  revising  cases,  but 
comes  near  to  it. 

Grove,  J.  You  mean  that  the  House  does  no  more 
than  judicially  determine  who  shall  elect]. 

Yes,  that  is  coupled  with  what  is  laid  down  that 
Parliament  is  supreme  and  its  decision  not  subject  to 
appeal. 

Coke  (a)  declares :  ''  and  this  is  the  reason  that 
Judges  ought  not  to  give  any  opinion  of  a  matter  of 
Parliament,  because  it  is  not  to  be  decided  by  the 
common  law,  but  secundAim  legem  et  consuetudiifiem 
Farliamenti/*  "  and  the  Commons  in  their  House  have 
power  of  judicature."  Again,  "  the  House  of  Commons 
is  a  distinct  Court "  (6).  "  It  prorogues  itself,  though, 
when  about  to  be  dissolved,  the  Commons  are  called 
to  the  House  of  Lords  "  (c).     "  All  Justices  of  England 

(a)  4  Inst,  p.  16.  (c)  Jhid,  p.  28. 

(b)  A  Inst.,  p.  28. 
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1872.        ^^^  Barons  of  the  Exchequer  are  assistants  to  the 

i~~        Lords,  &c.     Neither  does  it  belong  to  them  (as  hath 

Beauchamp    been  said)  to  judge  of  any  law  custome  or  privilege  of 

▼  •  

OvBRSBERs  OP  Parliament "  (a)  ;  and  he  refers  to  the  Rolls  of  Parlia- 
Madresfixld. 

ment  and  other  records  as  containing  that  law. 

Turning  then  to  the  Rolls  of  Parliament  we  find 
Resolutions  of  the  House  of  Commons  collected  in 
Comyn's  Digest.  "  No  Peer  hath  a  right  to  vot«  at 
elections,"  Resolved  nem.  con,,  14th  Dec-^  1699  SslSth 
F^.,  1700 ;  resolved  24ith  Oct.,  1702  (&).  A  resolution 
to  the  like  effect  is  passed  at  the  commencement  of 
every  session  since. 

A  second  resolution  follows  in  Comyns,  "  If  a  Peer 
or  lord-lieutenant  of  a  county  concerns  himself  in 
elections,  it  is  an  infringement  of  the  liberties  of  the 
Commons."  Resolved,  nem.  con,,  15th  February,  1700, 
and  resolved,  24«th  October,  1 702. 

[Bmtt,  J.     Does  he  cite  any  authority  ?] 

None  but  the  resolutions  themselves  which  Gomyns 
gives  as  a  statement  of  the  law.  Except  and  from 
the  date  of  Prynne'a  Precedenta,  relating  to  Torkshire, 
down  to  the  year  1699,  no  instance  of  interference  by 
a  peer  with  an  election  for  the  Commons  is  recorded.  In 
1699,  on  occasion  of  theMalden  petition,  proof  was  given 
of  the  Earl  of  Manchester  voting.  The  House  confirmed 
the  election,  but  passed  the  resolution  cited  (c). 

[Keating,  J.  Is  there  any  instance  since  then  of  a 
peer's  vote  being  allowed  ?] 

(a)  4  iMt.,  p.  60.  (6)  Comyns'  JOigtH  Parliament,  D.  10. 

(c)  18  Com,  Jour.f  p.  64. 
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No,  there  are  several  instances  of  votes  of  the  kind        1872. 

being  disallowed   by  committees,   and   given   up  by         j~^    ' 

counsel  of  eminence  without  argument.     Heywood  (a)     Beadchamp 

describes  the  occasion  of  the  passing  of  the  resolution  Ovbrsbers  of 

*  °    ^  Madbesfield. 

in  1801,  in  the  terms  now  adopted  in  the  Standing 
Orders  of  the  House  of  Commons,  "  After  the  union  of 
the  kingdoms  of  Great  Britain  and  Ireland,  it  became 
necessary  to  make  some  alterations  in  the  Standing 
Orders  of  the  House,  and  on  the  30th  October,  1801, 
some  motions  being  made  respecting  the  voting  and 
interfering  of  peers  at  elections,  the  debate  was  ad- 
journed, and  a  committee  appointed  to  report.  On 
the  17th  Novevnher,  1801,  the  committee  reported 
several  resolutions,  which  afterwards,  27th  April, 
1802,  were  adopted,  and  made  Standing  Orders  of  the 
House,  and  as  such  have  been  repeated  at  the  begin- 
ning of  every  subsequent  session,  *  Resolved  that  no 
peer  of  this  realm,  except  such  peer  of  that  part  of  the 
United  Kingdom  called  Ireland,  as  shall,  for  the  time 
being,  be  actually*  elected,  and  shall  not  have  declined 
to  serve  for  any  county,  city,  or  borough  of  Great 
Britain,  hath  any  right  to  give  his  vote  in  the  election 
of  any  member  to  serve  in  Parliament.'  'Resolved, 
that  it  is  a  high  infringement  of  the  liberties  and  pri- 
vileges of  the  Commons  of  the  United  Kingdom  for 
any  lord  of  Parliament,  or  other  peer  or  prelate,  not 
being  a  peer  of  Ireland  at  the  time  elected,  and  not 
having  declined  to  serve  for  any  county,  city,  or 
borough  of  Great  Britain,  to  concern  himself  in  the 
election  of  members  to  serve  for  the  Commons  in  Par- 


(a)  County  Elections^  p.  817,  2nd  Edit.    See  also  May's  Law  and  Pr. 
of  ParUament,  6th  Edit ,  p.  604,  note  8. 
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1872.        liament,  except  only  such  peer  of  Irdand  at  such  elec- 

~  tions  in  Great  Britain  respectively,  where  such  peer 

Bbauchakp    shall  appear  as  a  candidate,  or  by  himself,  or  any 

V. 

OvsRSEEBs  OF  othcr  be  proposed  to  be  elected ;  or  for  any  lord-Heu- 

Madbesfield.  ,  - 

tenant  or  governor  of  any  county  to  avail  himself  of 
any  authority  derived  from  his  commission  to  in- 
fluence the  election  of  any  member  to  serve  for  the 
Commons  in  Parliament.'  In  the  case  of  Banbui'y, 
1808,  the  vote  of  an  Irish  peer  was  objected  to,  and 
given  up  as  too  clear  a  case  to  be  argued,  upon  the 
words  of  the  before-mentioned  Standing  Orders." 

On  the  other  hand,  no  counter  resolution  of  the 
House  of  Lords  is  to  be  found  in  their  journals,  though 
those  passed  by  the  Commons  must  (perhaps  not  for- 
mally) have  come  to  the  knowledge  of  the  House  of 
Lords. 

They  have  been  discussed  in  the  House  of  Lords 
in  debate,  especially  on  the  27th  of  June,  1853,  in 
which  it  was  admitted  to  be  the  immemorial  usage, 
independent  of  the  resolutions  (a). 

The  occasion  was  a  debate  on  the  recent  Tynemauth 
election,  in  which  it  had  been  suggested  that  the  Duke 
of  NorthuwherlaTid  had  taken  some  part  Lord 
Campbell  said  that,  as  his  noble  and  learned  friend 
{Lord  Brovgham)  had  broached  a  question  of  great 
constitutional  importance,  and  one  which  he  had  fre- 
quently and  deliberately  considered,  he  thought  him- 
self bound  to  express  his  opinion  upon  it.  The  ques- 
tion was,  whether  a  peer  had  any  right  to  vote  for  a 
representative  in  the  Commons'  House  of  Parliament. 
He  was  clearly  of  opinion  that  a  peer  had  no  such 

(a)  128  Bam.  Deb,  3rd  Series,  790. 
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right  or  power.    He  placed  no  importance  at  all  upon  the        1 872. 
resolution  of  the  House  of  Commons.   That  House  could         ^o^,, 
not  make  laws.     It  might  declare  what  the  law  was,    Bkauchamp 
but  it  could  not,  by  any  resolution  it  might  pass,  alter  Ovebbkkm  or 
the  constitution  of  the  country :  and  the  case  of  the 
lord-lieutenants  showed   that   the  resolution   against 
peers,  by  itself,  had  no  weight.     But  irrespective  of 
that  resolution,  by  immemorial  usage,  by  authority, 
and  by  reason,  he  was  clearly  of  opinion  that  not  one 
of  their  lordships,  who  sat  there  by  hereditary  right, 
or  by  grant  of  the  Crown,  had  any  right  to  interfere 
with  an  election  of  a  representative  of  the   people. 
That  was   the  House  of  Peers, — the  other  was  the 
Commons'  House  of  Parliament,  and    it  was  for  the 
Commons  to  send  their  representatives  there  to  act 
for  them,  to  grant  the   supplies,   and   to  give   their 
opinions   upon  Acts   of  Parliament,  and  the  general 
legislation  of  the  country.     Their  lordships  legislated 
in   that    House   by    hereditary   right;     but,  having 
that  right,    they   should    be    contented  with  it,  and 
not  send  forth  a  groundless  claim  to  be  represented 
in   the  other  House.        He  cordially  supported  the 
motion." 

Lord  Brougha/m  '*  hoped  that  his  noble  and  learned 
friend  would  not  believe  that  he  entertained  the  notion 
that  a  peer  had  a  right  to  vote  in  the  election  of  a 
member  of  the  House  of  Commons.  He  never  dreamt 
of  such  a  thing.  He  mentioned  the  case  of  the  Duke 
of  Norfolk  to  show  the  difference  of  opinion  which 
existed  upon  the  subject ;  and  all  he  wished  to  protest 
against  was,  the  presumed  validity  of  the  resolution  of 
the  House  of  Commons  that  it  was  a  breach  of  privilege 
for  a  peer  to  interfere  in  an  election." 

VOL  IL      H.C.  B 


50  MICHAELMAS  TERM, 

1872.  Again,  on  the  5th  of  July,  1858  (a),  in  answer  to 

1  Lord  Derby  8  assertion  to  the  contrary,  on  the  occasion 

Bkauchamp    of  the  Jewish  Disabilities  Bill,  Lord  Campbell  observed, 

OvEBSEEBs  OP  "  A  pccr  has  no  right  to  vote  by  the  common  law  of 
Madbesfibld. 

England  for  the  election  of  members  of  the  House  of 

Commons."  Later  in  the  debate  he  says,  "  The  resolu- 
tion only  declares  the  common  law."  Lord  Derby,  in 
reply,  vouched  Lord  Lyndhurst  in  support  of  his  view. 
That  learned  lord  spoke  afterwards  in  the  debate,  but 
did  not  allude  to  this  subject — though  Lord  GampbeU,  in 
his  own  speech  (preceding  Lord  Lyndhursfs)  had  reite- 
rated his  opinion. 

The  practice  of  the  House  of  Commons  appears,  in 
the  cases  collected  by  Mr.  Elliott  (6),  who  mentions, 
besides  the  election  of  Maiden,  the  election  for  Dor- 
noch, 15  th  December,  1741,  where  the  vote  of  Lord  Cro- 
Toartie,  a  Scotch  peer,  was  rejected ;  the  elections  for 
Banbury  and  Droitwich,  where  the  votes  of  Irish  peers 
were  struck  off. 

These  resolutions  of  the  House,  are,  no  doubt,  of 
rather  a  mixed  character— partly  judicial  and  partly 
protesting. 

Further,  in  this  case  the  Revising  Barrister  struck 
off  the  name  "mero  motu,'*  without  objection  made  to 
the  vote. 

[BoviLL,  C.J.     That  point  is  not  raised. 

Keating,  J.  The  only  question  put  to  the  Court  is, 
whether  the  claimant  was  entitled  to  have  his  name 
inserted.] 

(a)  151  IlaM.  Deb.,  3rd  Seriea,  p.  926.  (6)  p.  261,  2nd  Edn. 
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O.  Browne,  for  the  respondent,  referred  to  Wilson  v.        i872. 
Toivn  Clerk  of  Saiford  (a).  i^okd 

Wills.     The  only  point  there  decided  was  as  to  the     Bbauchamp 
right  of  a  woraan  to  appeal.     The  Court  abstained  from  OvBBaKKBs  of 
expressing  an  opinion  on  the  question  of  whether  notice 
of  objection  was  necessary. 


Lord  Salisbury  v.  Overseers  of  South  Mims. 

Same  u  Bontems. 
Same  v.  Bulwer. 

n^HERE  was  an  addition  to  the  statement  of  the 
former  case,  as  follows  : — 
[It  was  admitted  that  the  qualification  of  the  claimant 
as  a  freeholder  was  sufficient  in  law  to  entitle  him  to 
have  his  name  inserted.] 

Manisty,  Q.C.  (A.  i.  Smith  with  him),  admitted  that 
he  could  not  sustain  the  vote. 

An  additional  obstacle  is  offered  by  sect.  26  of  The 
Election  Petitions  Acts,  31  &  32  Vict  c.  125. 

[BoviLL,  C.J.  We  are  not  at  this  moment  acting 
under  that  statute.  I,  personally,  have  no  power  to 
sit  under  it.] 

Yet,  if  a  peer  voted,  and  objection  were  taken,  the 
question  would  come  before  this  Court,  which  would 
be  bound  to  strike  off  the  vote. 

[R  EATING,  J.  This  Court  has  had  to  consider  the 
word  "principles**  under  that  statute (6).] 

(a)  1  Hopw,  d'  CoU.  44.  (b)  L.  A,  6  C,  P,  147. 
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1872.  ^*  isnot  admitted,  that  if  the  question  were  raised 

~  in  Parliament  it  would  be  free  from  doubt. 

Lord 

Beauohahp  He  referred  to  Heywood  (a) : — 

Madrespikld.  "  This  resolution  has  been  repeated  at  the  beginning 

Sausburt  ^^  every  session  until  the  union  of  Great  Britain  with 

Sod  ^Mi  Ireland,  but  has  never  been  recognized  by  the  House  of 

■TO.      '  Peers." 


n.  James,  Q.C.,  proposed  to  call  attention  to  several 
of  the  statutes  to  show  that  the  two  Houses  were  kept 
quite  distinct  by  statute. 

[BoviLL,  C.J.,  inquired  what  was  the  subject  of  the 
reference  in  Rogers  on  Elections  (6)  to  WincJiester,  10 
Journals,  447.] 

That  was  the  case  of  an  election  for  Winchester.  In 
the  argument  which  was  heard  at  the  Bar  of  the 
House,  the  point  was  given  up  by  counsel  in  argu- 
ing. 

[He  was  stopped  by  the  Court.] 

BoviLL,  C. J.  From  the  course  which  has  been  taken 
by  the  learned  counsel,  and  most  properly  taken,  it 

might  seem  hardly  necessary  to  do  more  than  give 

formal  judgment  for  the  respondents,  inasmuch  as  it  is 

admitted  that  argument  in  favour  of  the  vote  is  wholly 

precluded.    As,  however,  the  matter  has  been  brought 

before  the  Court  for  decision,  it  is  desirable  that  our 

reasons   should    be  expressed.      The  House  of  Com- 

» 

(a)  p.  316.  {b)  p.  166,  9th  Edn. 
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mons,  originally  in  the  full  House,  and  subsequently  1872. 
by  its  Committees  acting  as  a  Court,  has  always  been  z^ 
accustomed  to  decide  all  matters  connected  with  the     Bkauchamp 

V. 

election  of  its  members,  and  has  exercised  the  juris-  Madbbspield. 
diction  exclusively  up  to  the  period  when  the  power     s^ib^ry 
was  transferred  to  the  election  Judges.  South  Mims 

In  1669,  on  the  question  of  the  validity  of  a  vote  "^• 

given  by  the  £!aH  of  Manchester  at  the  Maiden  elec- 
tion, the  House  in  the  exercise  of  that  judicial  power 
passed  a  resolution  in  these  terms :  ^'  that  no  peer  of 
this  kingdom  hath  any  right  to  give  his  vote  at  the 
election  of  any  member  to  serve  in  parliament."  It 
was  a  resolution  not  merely  expressing  the  opinion  of 
the  House,  but  deciding  upon  the  right  of  peers  to 
vote.  A  similar  resolution  has  been  repeated  every  * 
session  to  the  present  day.  Other  resolutions  were 
passed  in  1700  and  1702,  and  especially  one  in  1802, 
which  is  the  one  now  in  use,  "that  it  is  a  high  in- 
fringement of  the  liberties  and  privileges  of  the 
Commons  of  the  United  Kingdom  for  any  lord  of 
Parliament,  or  other  peer  or  prelate,  not  being  a  peer 
of  Ireland  at  the  time  elected,  and  not  having  declined 
to  serve  for  any  county,  city,  or  borough  of  Oreat 
BrUaifiy  to  concern  himself  in  the  election  of  members 
to  serve  for  the  Commons  in  Parliament,  except  only 
any  peer  of  Ireland  at  such  elections  in  Oreat  Britain 
respectively  where  such  peer  shall  appear  as  a  candi- 
date, or  by  himself,  or  any  others  be  proposed  to  be 
elected ;  or  for  any  lord  lieutenant  or  governor  of  any 
county  to  avail  himself  of  any  authority  derived  from 
his  commission  to  influence  the  election  of  any  mem- 
ber to  serve  for  the  Commons  in  Parliament." 

It  is  not  now  necessary  to  enter  into  the  constitu- 
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1872.        tional  reasons  for  peers  being  excluded  from  being 
'  voters.     The  resolutions  of  the  House  of  Commons 


Lord 
Beauchamp    referred  to  were  not  resolutions  as  to  who  ought  to 

Mapbxsfibld.  vote,  but  were  declaratory  of  the  law  as  it  was.     Of 
8ALI8BURT     ^<^"''s®  *^^  House  of  Commons  could  not  alone,  with- 

8  ^M  ^"*  ^^®  assent  of  the  other  branches  of  the  Legislature, 
«rc-  alter  its  constitution,  but  as  a  Court  sitting  judicially 
it  was  bound  to  declare  the  law.  Committees  of  the 
House  appointed  to  inquire  into  the  validity  of  elec- 
tions have  from  time  to  time  acted  on  the  law 
as  declared  by  such  resolutions,  and  have  decided 
case  after  case,  counsel  conceding  the  point  before 
them  without  argument.  In  effect,  the  resolutions 
and  decisions  in  a  uniform  course  amounted  to  a  posi- 
tive exclusion  of  peers  from  the  right  to  vote.  Yet  it 
has  been  submitted  to,  and  for  upwards  of  170  years 
no  instance  can  be  found  of  any  peer  being  allowed  to 
vote,  whilst  every  text-book  on  the  subject  lays  down 
the  proposition  that  no  peer  of  Parliament  is  entitled 
to  vote.  There  is  the  authority  of  Lord  Coke,  of  Chief 
Baron  Comyna,  of  Mr.  Justice  Blackstone,  and  of  Lords 
Campbell  and  Brougham  to  the  same  effect;  therefore, 
in  whatever  way  the  question  was  looked  at,  it  would 
seem  to  be  conclusively  settled  against  the  existence 
of  any  such  right ;  and  this  view  of  the  law  has  been 
acquiesced  in  for  upwards  of  a  century  and  a-half.  In- 
dependently of  "The  Parliamentary  Elections  Act, 
1868,"  I  have  no  hesitation  in  declaring  my  opinion 
that  a  peer  has  no  right  to  vote  at  the  election  of 
members  of  the  House  of  Commons.  Formerly,  if  a 
peer  had  voted,  and  the  matter  had  gone,  as  the  prac- 
tice was  originally,  before  the  House  of  Commons,  or, 
as  afterwards,  under  Grenville's  Act,  before  a  com- 
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mittee  of  that  House,  the  vote  would  certainly  have        1872. 
been  struck  off.     What,  in  such  a  case,  would  an  elec-         £^^^ 
tion  Judge  now  do  ?     lie  would  have  no  power  to  act     Beauchamp 
otherwise  than  in  accordance  with  what  had  been  the  Madresfield. 
practice  of  committees  of  the  House  of  Commons,  and     Salisbury 
must  strike  off  the  vote.     Abstaining,  as  I  desire  to    south  Mims 
do,  from  saying  what  is  the  proper  construction  of  the  ^^' 

26th  section  of  "The  Parliamentary  Elections  Act,'^ 
I  am  of  opinion  here  that  peers  have  not  the  right 
which  they  have  claimed  in  these  cases  and  these  ap- 
peals must  be  dismissed. 

Keating,  J.  I  am  of  the  same  opinion.  There  can 
be  no  doubt  that  the  authorities  are  all  one  way.  We 
have,  in  the  first  place,  the  authority  of  the  House  of 
Commons  declaring  the  law  on  this  particular  point. 
I  do  not  suggest  that  the  House  of  Commons  alone  has 
any  right  to  make  the  law ;  but,  looking  at  the  reso- 
lution as  a  declaration  of  what  the  law  was,  it  is,  I 
think,  entitled  to  every  respect.  There  is,  moreover, 
authority  and  uniform  practice  to  corroborate  it.  Be- 
sides those  referred  to,  Mr.  James  has  called  my  atten- 
tion to  the  statute  1  Hen.  5,  c.  1,  intituled,  What  sort 
of  People  shall  be  chosen,  and  who  shall  be  the  Choosers 
of  the  Knights  and  Burgesses  of  the  Parliament,  by 
which  it  is  enacted,  "  that  the  knights  of  the  shire  be 
not  chosen  unless  they  be  resident  within  the  shire  ;" 
^' and  that  the  knights  and  esquires  and  others  which 
shall  be  choosers  of  those  knights  of  the  shire  be  also 
resident,"  &c.  That  shows  that  the  electors,  who  were 
to  be  knights  and  esquires  and  others,  were  not  to  be 
of  a  higher  rank  than  knights,  and  is  an  authority  for 
excluding  peers  from  voting  for  knights  of  the  shire. 
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1872.       There  is  also  the  authority  of  Lord  Cokey  justifying 
j^^        the  resolution  of  the  House  as  a  correct  declaration  of 
Bkauchamp    vhat  was  the  law.     Furthermore,  the  resolution  itself 
Madreshkld.  has  been  imported   into  his  digest  by  Chief   Baron 
Salisbury     Comyns,  and  it  has  therefore  received  the  stamp  of  his 
Sout/mims    ^'S^  authority.     There  is  also  the  authority  of  Lords 
^^'         Campbell  and  Brougham,  and,  the  strongest  of  all 
authorities,  uninterrupted  usage  for  centuries^  against 
the  right  of  a  peer  to  vote  at  parliamentary  elections. 
Not  a  single  authority  in  favour  of  such  right  has  been 
found,  except  what  is  stated  in  Heywood  on  County 
Elections,  as  to  the  rigbt  having  once  existed,  but 
which,  when  traced  to  its  source,  viz^  Prynne'a  Retume, 
is  of  no  weight. 

Reference  was  made  by  me  during  the  argument,  to 
the  26th  sect,  of  the  Parliamentary  Elections  Act,  1868, 
but  I  do  not  put  my  judgment  on  that;  for,  although  I 
was  at  first  under  the  impression  that  this  Court,  in 
the  case  of  the  Norwich  Election  Petition,  Stevens  v. 
TiUett  (a)f  hsA  construed  the  large  word  "principles" 
to  apply  to  a  similar  case,  I  am  convinced,  on  further 
recollection,  that  there  was  nothing  in  the  judgment  to 
preclude  the  argument  that  the  word  was  only  in- 
tended to  include  matters  of  procedure  before  the 
Committees  of  the  House ;  and  the  question,  should  it 
arise,  is  one  open  for  consideration. 

For  the  reasons  I  have  mentioned,  I  agree  with  my 
Lord,  that  the  Revising  Barristers  were  right  in  their 
decisions  in  these  cases  ;  and  I  only  wish  to  add,  that 
I  entirely  approve  of  the  course  pursued  by  the  learned 
counsel  for  the  appellants  in  candidly  admitting  that 

(a)  L.  R,,  6  a  P.  147. 
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the  authorities  were  against  them.     I  have  yet  to  1872. 

learn  that  it  is  other  than  the  duty  of  counsel  in  an  £^^^ 

unarguable  case  to  admit  that  it  is  so,  for  their  great  Biauchamp 

function  is  to  assist  the  Court  in  arriving  at  a  right  Madbisfibld. 

V. 

South  Mims  , 
Bbett,  J.     I  cannot  but  think  that  the  Court  has  kpo. 

been  put  in  a  very  difficult  position  by  the  course 
which  the  counsel  for  the  appellants  have  pursued  in 
these  cases.  I  confess  I  had  from  the  first  considerable 
doubt  whether  the  claims  could  be  supported,  but  in 
the  course  of  the  argument  I  thought  it  right  to  make 
such  suggestions  as  occurred  to  me  in  order  to  test  the 
propositions  put  before  us,  especially  as  those  made  by 
counsel  were  wholly  against  the  case  they  had  to  make 
out,  and  not  merely  for  the  purpose  of  admitting  a 
case  to  be  met  by  argument.  I  agree  generally  in 
what  has  been  said  of  the  duty  of  counsel,  but  I  cannot 
help  thinking  it  would  have  been  better  simply  to  say 
at  once  the  case  was  not  .arguable.  I  make  that  ob- 
servation with  the  highest  respect  for  the  learned 
counsel  who  appeared  for  the  appellants. 

Two  propositions  were  put  forward  in  argument: 
1.  That  by  common  law  and  immemorial  usage.  Peers 
had  not  the  right  to  vote.  2ndly,  that  even  though  it 
could  be  shown  that  they  had  the  right  at  common 
law,  yet  they  were  debarred  by  resolutions  of  the 
House  of  Commons  and  the  conformable  decisions  of 
Commitees  made  binding  by  sect.  26  of  the  Parlia- 
mentary Elections  Act,  1868.  If  our  decision  de- 
pended on  this  last  groimd,  I  for  one  should  hesitate 
to  be  a  party  to  it,  for  I  doubt  if  the  26th  section  be 
intended  to  refer  to  anything  more  than  matters  of 
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1872.        procedure.     It  contemplates  rules  being  made   pur- 
I  suant  to   the  25th  section,  and  these  could  only  be 

Beauchavf    made  as  to  procedure,  and  not  for  the  purpose  of  alter- 
Madresfield.  ing  the  franchise.     The  first  ground,  however,  is  the 
Salibburt     ^"®  ^®  must  consider.     It  is  said  that  there  is  imme- 
^-  morial  usage  against  the  right  and  that  this  is  proved 

KTc.  by  a  judicial  decision  of  the  House  of  Commons  given 

on  the  Maiden  election  petition ;  and  assuming  that 
before  the  Grenville  Act  (10  Geo,  3,  c.  16),  the  decisions 
of  the  House  on  election  eases  were  judicial,  I  appre- 
hend that  and  similar  decisions  would  be  entitled  to 
the  highest  respect,  and  would  be  binding  on  this 
Court  unless  something  of  equal  weight  to  the  contrary 
could  be  shown.  But  one  remark  must  be  made.  It 
may  be  that  the  resolution  then  come  to  was  intended 
as  a  decision  of  what  the  law  was  at  common  law,  or 
it  may  be  that  the  House  intended  to  decide  by  such 
resolution  as  a  resolution  only  of  the  House.  If  the 
last  be  the  case,  I  protest  against  the  idea  that  it  is 
binding  as  such  resolution  on  this  Court,  or  that  this 
Court  should  adopt  it.  I  must  own  that  I  think  there 
is  some  colour  for  doubting  that  the  resolution  was  a 
judicial  decision  or  was  so  intended  by  the  House, 
because  it  has  been  repeated  every  session,  and  that, 
too,  after  the  Grenville  Act  had  been  passed  and  the 
House  of  Commons  had  given  up  the  trial  of  election 
petitions  in  the  full  House.  But  the  counsel  for  the 
appellants  have  admitted  that  it  was  a  judicial  deci- 
sion ;  and  after  that,  and  their  further  admission  that 
with  all  their  research  they  have  not  found  any  au- 
thority prior  in  date  to  that  resolution  in  support  of 
the  right  of  Peers  to  vote  at  elections,  there  is  strong 
evidence  of  the  immemorial  usage  relied  upon  against 
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the  existence  of  any  such  right     Therefore,  irrespec-  1872. 

tively  of  the  resolution,  I  think  that  the  decision  of  T 

the  House  of  Commons  was  right,  and  that  it  is  the  BnAtJCHAMP 

law  of  this  country,  and  was  so  before  that  decision  Madrebpirld. 

and  resolution.     For  that  reason  only  I  concur  in  the  Salisbury 

judgment  of  the  Court.     It  follows  that  if  Peers  have  «      ^' 

no  right  to  vote,  they  cannot  be  on  the  register,  for  "to. 
that  is  a  register  of  voters  only. 

Gbove,  J.  I  am  of  the  same  opinion.  It  is  difficult 
to  pronounce  judgment  whore  one  side  only  of  the 
case  has  been  argued.  The  respondents  might  have 
brought  before  our  notice  matters  of  greater  historic 
force  and  value.  Strong  constitutional  reasons  might 
also  have  been  urged.  I  abstain  from  mentioning  such 
as  occur  to  me,  because  they  would  be  subjected  to  no 
reply  from  the  bar  to  modify  or  change  my  opinion. 
I  only  mention  it  because  it  may  otherwise  appear  to 
have  been  unnoticed.  The  absence  of  authority  for 
the  claim,  and  the  admissions  of  those  who  desired,  if 
they  could,  to  support  it,  are  sufficient  to  justify  us  in 
deciding  against  it. 

Decisions  affirmed. 

Attorneys. — For  Lord   Beauchamp,    Young,   Maples, 

Tcasdale,  Nelson,  &  Co. 
For  Lord  Salisbury,  Nicholson  <fc  Herbert 
For  respondents,  Wyatt,  Hoskins  dk  Hooker. 
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1872. 


Nov,  19. 

Grant  of  a 
rent-chaive  to 
A,B,9JidC. 
and  their 
heirs,  to  hold 
to  the  said  A, 
B.  and  O,  their 
heirs  and 
assigns,  to  the 
use  of  the  said 
A,  B.  and  C7., 
their  heirs  and 
assigns  for 
e^er  as  tenants 
in  common  and 
in  equal 
shares. 
JETeU.-^That 
this  was  no 
statute  use, 
but  that  the 
|p:antees  were 
in,  at  the 
common  law, 
as  tenants 
in  common, 
and  not  as 
joint-tenants ; 
consequently, 
that  until  rent 
had  been  paid 
there  was  no 
"actual  pos- 
session" 
within  sec.  26, 
of  the  2  fT.  4, 
c45. 


Webster,  Appellant ;  Overseers  of  Ashtok- 
under-Lyne,  Respondents* 

Orme's  Case. 

A  T  a  Court  held  at  Aahton-under-Lyne  for  the  pur- 
pose of  revising  the  list  of  voters  for  the  AahJton- 
undcT'Lyne  Polling  District,  before  the  Barrister 
appointed  to  revise  the  list  of  voters  for  the  South- 
Eastern  Division  of  the  county  of  Lancaster,  Thomas 
Webster,  duly  objected  to  the  name  of  Robert  Byron 
Orme  being  inserted  in  the  list  of  voters  for  the  said 
division  of  the  said  county. 

The  claim  of  the  said  Robert  Byron  Orme  was  as 
follows : — 


Orme,  Jtobert 
Byron. 

Stamford  Street, 

Atiuon-under 

Lyne. 

One-third  share 
of  rent-chai^ 
issuing    from 
freehc^d  land 
and  buildings. 

Fleet  Street, 

William  Orme, 

Owner. 

The  following  facts  were  established  by  the  evi- 
dence : — 

By  an  indenture  made  and  dated  the  13  th  day  of 
October,  1871,  and  made  between  the  said  William 
Orms  of  the  one  part,  and  the  said  Robert  Byron 
Orme,  Enoch  Lawton,  and  James  Kerfoot  of  the  other 
part,  the  said  William  Orme  being  seised  in  fee  simple 
in  possession  of  certain  lands,  messuages,  and  heredita- 
ments in  Ashton-under-Lyne  aforesaid,  granted  unto 
the  said  Robert  Byron  Orme,  Enoch  Lawton^  and  James 
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KerfootdcnA  their  heirs  one  perpetual  yearly  rent-charge 
of  £9,  to  be  payable  clear  of  all  deductions  (except 
property  or  income  tax)  by  equal  half-yearly  payments 
on  the  5  th  day  of  April  and  the  5th  day  of  October  in 
each  year,  and  the  first  payment  to  be  due  on  the  5th 
day  of  April  then  next»  and  to  be  issuing  from  and  out 
of  and  charged  and  chargeable  upon  the  said  lands, 
messuages,  and  hereditaments,  to  hold  the  said  rent- 
charge  unto  the  said  Robert  Byron  Orme,  Enoch  Law- 
ton,  and  James  Kerfoot,  their  heirs  and  assigns,  to  the 
use  of  the  said  Robert  Byron  Orq^,  Enoch  Laufton, 
and  James  Kerfoot,  their  heirs  and  assigns  for  ever,  as 
tenants  in  common  and  in  equal  shares. 

There  was  a  covenant  by  the  said  WiUiam  Orme, 
with  the  said  RobeA  Byron  Orme,  Enoch  Lawton,  and 
James  Kerfoot,  to  pay  the  said  rent-charge  at  the 
times  and  in  manner  appointed  for  payment  thereof, 
and  a  power  of  distress  over  the  said  lands,  messuages, 
and  hereditaments,  in  case  of  non-payment. 

The  moiety  of  the  said  rent-charge  of  £9  due  on  the 
5th  day  o{  April,  1872,  was  paid  by  the  said  William 
Orme  to  and  equally  divided  between  the  said  Robert 
Byron  Orme,  Enoch  Lawton,  and  Jamjss  Kerfoot 

It  was  contended  by  the  objector  that  the  said 
Robert  Byron  Orme  was  not  in  the  actual  possession 
of  the  said  rent-charge  for  six  calendar  months  pre- 
vious to  the  last  day  of  July,  1872,  as  required  by  the 
2  WiU.  4,  c.  46. 

It  was  contended  by  the  party  objected  to,  upon 
the  authority  of  Heelis  v.  Blain  (a),  that  the  Statute 
of  Uses  (27  Hen.  8,  c.  10)  operated  to  give  to  the  said 

(a)  ffopw,  it  Ph.  189.    S.  0.  18  0,  B.  N.  S.  90. 


1872. 


Ormb*8  Case. 
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1872.  P^'fty  objected  to,  and  the  said  Enoch  Lawton  and 
James  Kerfoot,  the  actual  possession  of  the  said  rent- 
charge  on  the  execution  of  the  said  indenture. 

The  Revising  Barrister  held,  upon  the  authority  of 
that  case,  that  the  claim  was  good. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Revising  Barrister  was  wrong,  the  register  was 
to  be  amended  by  erasing  the  name  of  the  said  Robert 
Byron  Orme  from  the  said  list. 

The  appeals  of  Enoch  Lawton  and  James  Kerfoot 
were  consolidated  irith  the  above  appeal 

JTerschell,  Q.C.,  for  the  appellant.  The  question  in 
this  case  turns  on  the  effect  to  be  given  to  the  words 
**  actual  possession  "  in  the  26th  section  of  the  Reform 
Act.  It  is  admitted  on  the  other  side  that  the  claim- 
ant has  not  had  *' actual  possession"  of  the  rent- 
charge,  in  the  sense  of  possession  in  fact  by  perception 
of  the  rent,  for  the  required  period,  so  as  to  bring  the 
case  within  Murray  v.  Thomley  (a).  It  is  said,  how- 
ever, that  constructively  he  has  had  such  possession  in 
accordance  with  the  doctrine  of  Heelis  v.  Blain  (6), 
where  a  deed  operating  under  the  Statute  of  Uses  was 
held  to  confer  on  cest^U  que  use  a  possession  amounting 
to  "actual  possession"  within  the  Reform  Act.  The 
question  therefore  comes  to  this:  Does  the  claimant 
in  the  present  case  take  simply  at  common  law,  or  is 
he  in  "  actual  possession  *'  by  virtue  of  the  Statute  of 
Uses  ?  It  is  submitted,  both  on  authority  and  prin- 
ciple, that  he  takes  simply  at  common  law,  and  that 


(a)  1  iMtw.  496 ;  5.  C.  4  C.  B.  {h)  Bopw.  dfc  PL  189 ;  S,  C,  18 

217.  0,  B,  N.  S,  90. 
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the  Statute  of  Uses   has   no  application.     It   must,        1872. 
indeed,  be  admitted  that  if  this  were  a  grant  to  A.  to 
the  use  of  B.,  the  Statute  of  Uses  would  execute  the 
use  in  B.,  and  the  case  would  be  within  the  principle 
of  Heelis  v.  Blain  (c),  assuming  that  case   to  have 
been   correctly  decided.     But  this  is  not  that  case. 
This  is  the  case  of  a  grant  to  A.  to  the  use  of  A.,  and 
in  such  a  case  there  was  no  necessity  for  the  Statute 
of  Uses,  since  the  use  as  well  as  the  estate  would  be 
vested  in  A.  by  the  common  law  assurance.     That  is 
made  still  clearer  by  considering  how  the  case  would 
have  stood  before  the  Statute  of  Uses  was  passed. 
The  effect  of  limiting  the  use  as  well  as  the  estate  to 
A.  wonld  have  been  to  prevent  the  Court  of  Chancery 
from  implying  a  resulting  use  in  favour  of  the  grantor, 
so  that  A.  would  thereby  have  obtained  both  the  legal 
and  beneficial  interest,  even  though  the  transfer  to  A. 
had   been   made  without  consideration.     Then  upon 
the  words  of  the  statute  it  is  equally  plain.     The  case 
is  neither  within  the  words  nor  within  their  intend- 
ment.   The  Statute   of  Uses   was  only  intended  to 
apply  in  those  cases  where  cestui  que  use  was  a  diffe- 
rent person  from  the  feoffee  or  releasee  to  uses.     The 
object  which  the  statute  aimed  at  was  to  annex  the 
use  to  the  estate  where,  previously  to  the  statute,  they 
were  in  different  persons,  and  thus  to  prevent  the 
mischiefs  which   were  conceived  to  arise  from  their 
separation. 

[Geovb,  J.  In  Sanders  on  Uses,  5th  ed.  p.  89,  it  is 
said  "  The  statute  says,  *  that  where  any  person  or  per- 

(c)  Hopw,  dfc  Ph,  189.    S,  a  18  C.  B.  N.  S.  90. 
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1872.  s^^s  stand  or  be  seised,  &c.,  to  the  use,  confidence,  or 
trust  of  any  other  person  or  persons,  &c. :'  and  there- 
fore, if  a  use  be  limited  to  a  feoflfee,  conuzee,  recoveror, 
or  releasee,  such  use,  generally  speaking,  is  not  exe- 
cuted by  the  statute,  but  the  feoffee,  &c.,  is  in  by  the 
common  law.**] 

An  illustration  of  the  general  principle  there  enun- 
ciated is  given  at  p.  91  of  the  same  work,  which  seems 
much  in  point  here:  **If  an  estate  be  conveyed  to  A., 
B.,  C,  and  their  heirs  to  hold  unto  the  said  A.,  B., 
and  C,  their  heirs  and  assigns  to  the  use  of  the  said 
A.,  B.,  and  C,  for  and  during  the  natural  lives  of 
them  and  the  life  and  lives  of  the  survivor  and  sur- 
vivors of  them,  it  should  seem  that  this  is  not  a 
statute  use,  but  that  A.,  B.,  and  C.  will  take  an  estate 
of  freehold  for  their  lives  at  the  common  law.  In 
Gilbert  on  Uses  and  Trusts,  3rd  ed.  pp.  127,  128,  it  is 
said :  ^  But  if  an  estate  be  granted  to  the  husband  and 
wife,  a  bend,  to  the  use  of  them  and  the  heirs  of  their 
bodies,  this  is  an  estate-tail  vested  in  the  husband  and 
wife ;  but  this  is  not  a  grant  of  an  use  divided  from  the 
estate,  but  a  grant  of  the  estate  and  the  use  to  the  same 
person."  Jenkins  v.  Young  (a)  and  Meredith  v.  Joans  (b) 
are  cited  by  OUbert  for  that  proposition,  and  in  a  note 
to  the  above  passage.  Lord  St  Leonards  says,  '*  It  is  not 
a  use  divided  from  the  estate,  as  where  it  is  limited  to  a 
stranger,  but  the  use  and  estate  go  together,  wherefore 
it  is  all  one,  as  if  the  limitation  had  been  to  them  and 
the  heirs  of  their  bodies  :'*  and  he  refers  to  an  opinion 
of  Mr.  Booth  in  2  Cas.  and  Opin.  281.    The  general 

(a)  Oro,  Car.  230.  (6)  Oro.  Car,  244. 
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principle  mentioned  in  Sanders,  to  which  Mr.  Justice        1872. 
Grove  has  referred,  seems  to  be  now  authoritatively 
settled,  and  there  is  no  ground  for  saying  that  this 
case  constitutes  any  exception  to  the  general  principle. 

Mellor  {K.  Bighy  with  him)  for  the  respondent.  It 
is  admitted  that  the  general  principle  is  correctly 
stated  in  Bacon  on  Uses^  p.  63,  vis,,  "  That  the  statute 
ought  to  be  expounded,  that  where  the  party  seised  to 
the  use  and  the  cestui  que  use  is  one  person,  he  never 
taketh  by  the  statute,  except  there  be  a  direct  i/mpos- 
sQnLUy  or  impertinency  for  the  use  to  take  effect  by 
the  common  law.  Here,  however,  the  limitations  of 
the  estates  in  the  rent-charge  which  the  deed  creates 
by  its  common  law  operation,  differ  essentially  from 
the  use  declared  thereon,  which  is  executed  by  the 
statute.  The  estate  is  limited  to  the  three  persons  as 
joint  tenants,  while  the  use,  though  declared  in  favour 
of  the  same  three  persons,  is  executed  in  them  as 
tenants  in  common.  The  alteration  of  the  character 
of  the  interests  which  the  grantees  take  in  the  use 
from  that  which  they  take  in  the  estate  is  such  as  to 
render  them  other  persons  within  the  meaning  of  the 
statute. 

fBoviLL,  C.  J.  Is  not  the  whole  habendum  to  be 
read  together  as  one  limitation  to  the  three  persons  as 
tenants  in  common  ?] 

It  is  submitted  that  it  is  not.  The  case  of  Jenkins 
V.  Young  (a)    further .  reported  nomine  Meredith  v. 

(a)  Oro.  Car.  230. 
VOL.  n.     H.C.  ||  ' 
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1872.  Joans  (a)  does  not  govern  the  present.  There  the 
limitation  was  to  husband  and  wife  to  the  use  of 
them  and  the  heirs  of  their  bodies,  and  for  want  of  such 
issue  remainder  to  E.  M.  and  his  heirs :  the  Court  in 
that  case  to  effect  the  intention  of  the  parties  rejected 
the  word  ''use/'  and  treated  it  as  an  estate  tail  in 
husband  and  wife  at  common  law.  But  the  whole 
question  there  was  one  of  intention.  Moreover  the 
whole  fee  was  not  given  to  the  husband  and  wife ;  for, 
if  it  had  been,  it  is  submitted  that  the  use  of  the  estate 
tail  would  have  been  executed  by  the  statute.  For 
that  proposition  there  is  authority. 

In  Cruise's  Digest,  4th  ed.,  Title  xL  Use,  ch.  iii. 
8.  30,  it  is  said:  "There  are,  however,  some  cases 
where  the  same  person  may  be  seised  to  a  use,  and  also 
cestui  que  use.  Thus,  if  a  man  makes  a  feoffment  in 
fee  to  one,  to  the  use  of  him  and  the  heirs  of  his  body ; 
in  this  case,  for  the  benefit  of  the  issue  the  statute, 
according  to  the  limitation  of  the  uses,  divests  the 
estate  vested  in  him  by  the  common  law,  and  executes 
the  same  in  himself,  by  force  of  the  statute.  And  yet 
the  same  is  out  of  the  words  of  the  statute,  which  are — 
'to  the  use  of  any  other  person.'  And  here  he  is 
seised  to  the  use  of  himself.  But  the  statute  has 
always  been  beneficially  expounded,  to  satisfy  the  in- 
tention of  the  parties,  which  is  the  direction  of  the  use, 
according  to  the  rule  of  law."  In  support  of  that  he 
cites  Bacon  on  Uses,  p.  63,  and  Samvies'  case  (6). 
• 

[BoviLL,  C.B.    The  decision  in  Sammes'  case  was 
not  on  the  point  to  which  Cruise  refers.] 

(a)  Oro,  Car,  244.  (6)  13  Bq>.  56. 
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It  was  not.  Bat  the  proposition  is  distinctly  stated  1872. 
as  being  law,  and  does  not  appear  to  have  been  ever 
questioned.  In  Bacon  on  Uses,  p.  63,  it  is  said  :  "  If 
I  enfeoff  I.  S.  in  fee  to  the  use  of  him  in  tail,  and  then 
to  the  use  of  I.  D.  in  fee,  or  covenant  to  stand  seised 
to  the  use  of  myself  in  tail,  and  to  the  use  of  my  wife 
in  fee ;  in  both  these  cases  the  estate  tail  is  executed 
by  this  statute ;  because  an  estate  tail  cannot  be  re- 
occupied  out  of  a  fee-simple,  being  a  new  estate,  and 
not  like  a  particular  estate  for  life  or  years,  which  are 
but  portions  of  the  absolute  fee.''  In  Sanders  on  Uses, 
p.  92,  it  is  said :  ''  Where  the  use  is  limited  to  the 
feoffee  in  tail  out  of  his  own  seisin  in  fee,  and  the 
remainder  over  to  another,  as  if  a  feoffment  be  made 
to  J.  S.  in  fee,  to  the  use  of  himself  in  tail,  with  re- 
mainder to  D.  in  fee ;  or  if  J.  S.  covenant  to  stand 
seised  to  the  use  of  himself  in  tail,  with  remainder  to 
the  use  of  his  wife  in  fee;  in  both  these  cases  the 
estates  tail  limited  to  J.  S.  are  executed  by  the  statute." 
Sanders  then  proceeds  to  draw  a  distinction  as  to  the 
case  where  the  whole  fee  is  not  limited  in  the  first 
instance,  which  is  material  as  distinguishing  the  pre- 
sent case  from  Jenkins  v.  Young  (a).  "  But  I  appre- 
hend, that  the  construction  would  have  been  different 
in  the  case  of  the  feoffment,  if  the  whole  seisin  had 
net  been  limited  to  the  feoffee;  thus,  if  the  feoffment 
had  been  made  to  J.  S.  generally,  habendum  to  the  use 
of  himself  in  taU^  with  remainder  to  the  use  of  A.  B.  in 
fee.  Now,  in  this  case,  J.  S.  has  not  a  seisin  to  serve 
the  use  to  A.  B. ;  and  therefore  if  the  remainder  to  him 
can  take  effect  at  all,  it  must  take  effect  by  the  livery 

(a)  Cro.  Oar,  280. 

r  2 
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1872.  made  to  J.  S.  in  the  course  of  possession  by  the  common 
law."  In  Bacon  on  Uses,  p.  G4,  it  is  said  :  "  Like  law, 
if  I  enfeoff  a  bishop  and  his  heirs  to  the  use  of  himself 
and  his  successors,  he  is  in  by  the  statute  in  right  of 
his  see." 

[BoviLL,  C.J.  That  is  a  case  where  the  words  other 
persons  in  the  statute  are  satisfied.] 

The  case  put  by  Sanders,  of  an  estate  "  conveyed  to 
A.,  B.,  and  C,  and  their  heirs,  to  hold  unto  the  said  A., 
B.,  C,  their  heirs  and  assigns,  to  the  use  of  the  said  A., 
B.,  and  C,"  during  their  natural  lives,  and  the  life  and 
lives  of  the  survivor  and  survivors  is  distinguishable,  for 
there  the  whole  fee  is  not  exhausted  as  it  is  here ;  and 
at  all  events,  there  is  the  broad  distinction  that  there 
the  limitation  of  the  estate  and  use  are  both  joint, 
whereas  here  the  cestuis  que  use  clearly  take  the  use  as 
tenants  in  common,  while  the  limitation  of  the  estate 
to  them  seems  as  clearly  to  be  joint 

[Denman,  J.  In  parag.  vi.  of  Mr.  Butler's  231st  note 
to  Co.  Litt  271  6  (272a),  it  is  said,  "To  raise  an  use 
under  the  statute,  the  possession  or  seisin  to  serve  the 
uses  must  be  in  some  person  distinct  from  the  cestm 
que  use  ;  as  the  statute  requires  that  the  person  seised 
to  the  use,  and  the  person  to  whom  the  use  is  limited, 
should  be  different  persons ;  so  that,  if  the  possession 
is  conveyed,  and  the  use  limited  to  the  same  person, 
at  least  if  the  use  is  limited  in  fee  simplCy  that  is  not 
an  use  executed  by  the  statute,  but  the  party  is  in 
by  the  common  law;  for  the  statute  mentions  those 
cases  only,  where  "  any  person  or  persons  stand  seised 
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to  the  use  of  any  other  person  or  persons."    That  rule        1872. 

is  referred  to  in  Watkins  on  Conveyancing,  9th  edit 

p.  254,  n.,  where  the  doctrine  is  similarly  laid  down, 

and  the  case  of  Doe  dem.  Lloyd  v.  Pasaingham  {a),  is 

also  cited.     No  doubt  it  is  still  competent  for  you  to 

argue  that  the  three  are  seised  to  the  use  of  each  one, 

and  in  that  sense  that  they  are  other  persons.] 

Sect  2  of  27  Eeru  8,  c.  10  (the  Statute  of  Uses), 
deals  expressly  with  the  case  of  several  persons  seised 
to  the  use  of  one  or  some  of  them ;  and  Lord  Bac&ii 
considered  that  even  if  it  had  not  done  so,  that  case 
would  have  fallen  within  sect  1 ;  and  he  further  states 
that  the  converse  case  of  one  person  seised  to  the  use 
of  several  is  equally  within  the  statute.  The  passage 
in  Bacon  on  Uses,  p.  49,  on  this  point  is  as  follows : — 
"  The  second  case  of  the  joint  feofifees  needs  no  exposi- 
tion ;  for  it  pursueth  the  penning  of  the  general  case : 
only  this  I  will  note,  that  although  it  had  been 
omitted,  yet  the  law  upon  the  first  case  would  have 
been  taken  as  the  second  case  provided  :  so  that  it  is 
rather  an  explanation  than  an  addition ;  for  turn  that 
case  the  other  way,  that  one  were  enfeoCFed  to  the  use 
of  himself  and  another,  I  hold  the  law  to  be,  that  in 
the  former  case,  they  shall  be  seised  jointly ;  and  so  in 
the  latter  case,  cestui  que  use  shall  be  seised  solely ; 
for  the  word  other  it  shall  be  qualified  by  the  con- 
struction  of  cases  as  shall  appear  when  I  come  to  my 
division.  But  because  this  case  of  the  co-feofiees  to 
the  use  of  one  of  them  was  a  general  case  in  the 
realm,  they  foresaw  it,  and  expressed  it  precisely,  and 

(a)  6  Bam.  <fc  Crest.  507. 
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1^2.       passed  over  the  case  i  cowverso  which  was  but  an 
especial  case." 


Obmb's  Cass. 


[BoviLL,  C.J.     How  do  you  distinguish  the  case  of 
Doe  dem.  Hutchinson  v.  Prestwidge  (a)  ?] 

There,  by  the  express  terms  of  the  conveyance,  the 
releasees  took  at  common  law  as  tenants  in  common, 
and  not  as  joint  tenants.  Here,  on  the  other  hand, 
the  common  law  limitation  is,  at  all  events,  pi'vmd  fade 
joint;  and  bearing  in  mind  that  the  common  law 
always  favoured  joint  tenancy,  the  Court  will  not 
control  the  joint  limitation  by  importing  into  it  words 
which  refer  merely  to  the  limitation  of  the  use,  and 
have  nothing  to  do  with  the  common  law  estate.  In 
Blaekstofie,  21st  edit.,  vol.  2,  p.  192,  the  reason  is  given 
why  the  common  law  favoured  joint  tenancy,  which 
is  material  here.  Blackstone  sajBf  ^'But  the  law  is 
apt  in  its  construction  to  favour  joint  tenancy  rather 
than  tenancy  in  common,  because  the  divisible  ser- 
vices issuing  from  land  (as  rent,  &c.)  are  not  divided, 
nor  the  entire  services  (as  fealty)  multiplied,  by  joint 
tenancy,  as  they  must  necessarily  be  upon  a  tenancy 
in  common.'^  The  deed  should  be  construed  as  if  the 
question  had  arisen  before  the  Statute  of  Uses  vas 
passed.  It  is  submitted  that  though  a  Court  of  Equity 
might  no  doubt  at  that  time  have  considered  that  the 
grantees  were  intended  to  take  the  use  as  tenants  in 
common  (a  form  of  tenancy  preferred  in  equity),  a 
Court  of  Law  would  have  construed  the  deed  as  creat- 
ing at  law  only  a  joint  tenancy.    Such  a  construction 

(a)  AM.dtS,  178. 
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would  have  been  in  accordance  with  the  strict  inter-        1872. 
pretation  of  the  deed,  and  also  with  the  leaning  of  qbme's  OabeT 
the  law  in  favour  of  joint  tenancy. 

Serachelly  Q.C.y  in  reply.  The  rule  that  a  use  limited 
to  a  feoffee  is  not  in  general  executed  by  the  statute 
is  no  doubt  subject  to  the  exception  pointed  out  in 
Sanders  on  Uses,  p.  93.  "  Where  the  whole  seisin  in 
fee  is  conveyed  to  the  feoffee,  and  many  estates  in  the 
use  are  carved  out  of  such  seisin,  one  of  which  estates 
the  feoffee  takes  .  .  .  the  use  limited  to  the  feoffee 
will  be  executed  by  the  statute,  for  the  law  will  not 
admit  fractions  of  estate."  But  with  the  exception  of 
the  dictum  in  Sammes'  case,  there  is  not  the  semblance 
of  an  authority  that  a  deed  can  operate  under  the 
Statute  of  Uses,  unless  some  person  be  named  in  the 
declaration  of  the  use  who  is  not  named  in  the  grant. 
Every  authority  that  has  been  cited  treats  this  as 
essential  to  the  operation  of  the  statute,  except  the 
dictum  in  Sammes'  case;  and  even  that  dictum,  it  is 
submitted,  is  put  as  something  exceptional,  ''  for  the 
benefit  of  the  issue."  Jenkins  v.  Toung  is  strongly  in 
the  appellant's  favour,  and  fuUy  supports  the  view 
contended  for.  Mr.  Booth,  in  Cases  and  Opinions,  vol 
2,  p.  291,  says : — "  It  may  be  perceived  from  hence 
that  every  statute  use  must  be  derived  out  of  the 
seisin  of  some  third  person,  so  that  it  may  be  always 
predicated  that  there  doth  or  do  exist  some  person  or 
persons  who  doth  or  do  stand  seised  to  the  use  of  the 
said  A.  B.  C,  &a  And  where  there  is  not  such  stand- 
ing seised  by  some  such  third  person,  such  statute  use 
is  not  good."     He  then  refers  to  Jenkins  v.  Young  (a), 

(a)  Cro.  Car.  230,  and  nomine  MeredUh  v.  Joans,  2ii, 
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1872.  where  land  was  given  to  husband  and  wife  habendum 
Ormk*8  CasJT  ^  them  to  the  use  of  them  and  the  heirs  of  their  body, 
and  says : — *'  There  it  was  argued  thai  the  estate  out 
of  which  the  use  should  arise  being  no  more  than  an 
estate  for  life,  the  use  could  not  make  the  estate 
larger  than  the  limitation.  But  the  Judges  said,  they 
conceived  there  was  a  difi^rence  where  the  estate  was 
limited  to  one  and  the  use  to  a  stranger ;  there  the 
use  should  not  be  more  than  the  estate  out  of  which 
it  was  derived ;  but  not  when  the  limitation  was  to 
two,  habendum  to  them,  to  the  use  of  them  and  the 
heirs  of  their  bodies.  That  was  no  limitation  of  the 
use,  nor  was  the  use  to  be  executed  by  the  statute ', 
but  it  was  a  limitation  of  the  estate  to  them  and  -the 
heirs  of  their  bodies ;  and  ihey  were  in  by  course  of 
the  common  law,  and  so  it  should  be  taken  as  a  limi- 
tation to  them  and  the  heirs  of  their  bodies,  remainder 
to  the  others  and  the  heirs  of  the  other,  that  the  deed 
might  be  construed  according  to  the  intent  of  him 
that  made  it."  Mr.  Booth  further  cites  the  opinion  of 
Lord  Holt  in  LordAltham  v.  Earl  of  Anglesey  (a),  that 
''if  a  fine  be  levied  to  a  man  and  his  heirs>  to  the 
use  of  him  and  his  heirs,  in  this  case  he  shall  take  by 
the  common  law,  and  not  by  way  of  use."  Even 
assuming  the  dictum  in  Sammea  case  to  be  law,  and 
to  have  introduced  an  exception  not  warranted  by  the 
words  of  the  Statute  of  Uses,  this  Court  will  not  be 
disposed  to  engraft  thereon  another  exception. 

BoviLL,  C.J.    In  this  case  the  claimant  claimed  to 
be  inserted  in  the  list  of  voters^  for, the  south-eastern 

(o)  GUh,  Eep.  fol.  16  and  17. 
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division  of  the  county  of  Lancaster,  in  respect  of  a  1 372. 
fireehold  rent-charge.  He  was  objected  to  on  the  q^^^  CabeT 
ground  that  he  had  not  been  for  the  required  period 
in  the  actual  possession  of  such  rent-charge  within  the 
terms  of  sect.  26  of  the  2  Will.  4,  c.  45.  That  he  had 
not  been  in  the  receipt  or  perception  of  the  rent  for 
that  period  is  clear  on  the  facts,  and  in  two  cases  in 
this  Court  it  has  been  held,  that  the  actual  posses- 
sion required  must  be  "  actual  possession''  in  the  sense 
in  which  those  words  are  ordinarily  understood.  The 
first  of  these  cases  is  Murray  v.  ThxyrnUey  (a),  where 
the  Court,  in  a  considered  judgment,  held  that,  in 
order  to  entitle  the  grantee  of  a  rent-charge  to  be  regis- 
tered, under  the  26th  section  of  the  Reform  Act,  he 
must  have  had,  either  by  the  actual  manual  receipt  of 
the  rent,  or  of  some  part  of  it^  or  of  something  in  lieu 
of  it,  a  possession  in  fact  of  the  rent-charge.  The 
other  is  Hayden  v.  The  Overseers  of  Twerton  (fe),  where 
the  same  conclusion  was  come  to  in  the  caae  of  an 
assignee  of  a  rent-charge,  the  Court  holding  that  case 
to  be  governed  by  the  previous  decision  in  Murray  v. 
Tkamiley{ay  It  is  true  that  in  Hayden  v.  The  Over- 
seers of  Twerton  (6),  MatUe^  J.  (c),  referred  to  some  of 
the  grounds  on  which  Murray  v.  TkomUey  proceeded, 
stating  that  he  was  not  prepared  to  say  that  he  should 
have  come  to  the  same  conclusion,  but  he  concurred  with 
the  rest  of  the  Court  in  confirming  the  principle  on 
which  Murray  v.  Thorniley(a)  was  decided.  After 
these  two  decisions,  it  would  have  been  useless  for  the 
respondent  to  contend  here,  that  that  which  has  been 
accepted  as  the  law  since  1846  (the  date  of  the  later 

(a)  1  Lutw,  496  ;  S.  C,  2  C.  B,  217.       (c)  4  C.  B,  6. 
(6)  1  Lutw.  610  ;  S.CiC.B.  1. 
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1872.  ^^  these  two  decisions),  viz,^  that  the  possession  of  a 
rent-charge,  to  satisfy  the  Reform  Act,  must  be  a  pos- 
session in  fact,  ought  not  to  govern  the  decision  of 
this  Court.  In  Heelia  v.  Blavn(a),  however,  a  new 
view  was  presented,  the  case  being  one  in  which  the 
grant  of  the  rent-charge  did  not  take  effect  at  common 
law,  but  by  force  of  the  Statute  of  Uses  (27  Sen.  8, 
c.  10,  s.  1).  Throughout  the  argument  of  that  case,  it 
was  assumed  to  be  one  in  which  the  statute  applied, 
and  accordingly  the  whole  discussion  was  as  to  the 
effect  of  the  statute,  and  as  to  the  nature  of  the  ''  pos- 
session" in  which  cestui  que  use  was  to  be  '*  deemed" 
to  be  by  virtue  of  it.  The  Court,  so  far  from  dissent- 
ing from  what  was  decided  in  Murray  v.  ThomUey  (b), 
and  Hayden  v.  The  Overseers  of  Twerton(c\  entirely 
adopted  those  decisions,  and  proceeding  wholly  upon 
the  effect  of  the  statute  of  uses,  held,  that  the  claimant 
had,  by  virtue  of  a  conveyance,  operating  under  that 
statute,  such  an  ^'actual  possession"  as  is  required  to 
constitute  a  qualification  under  sect.  26  of  the  Reform 
Act.  Assuming  those  cases  to  have  been  correctly 
decided,  there  are  then  two  classes  of  cases,  one  where 
the  grant  of  the  rent-charge  takes  effect  at  common 
law,  in  which  case  the  grantee  or  assignee  must  be  in 
the  actual  possession  by  receipt  of  the  rent,  in  order  to 
be  entitled  to  be  registered,  and  the  other  where  the 
grant  of  the  rent-charge  operates  in  favour  of  cestui 
que  use,  by  virtue  of  the  statute  of  uses  ;  in  which  case 
it  has  been  held,  that  cestui  que  use  is  at  once  to  be 
deemed  in  actual  possession  within  the  meaning  of  the 

(a)  JETopw.  A  Ph,  189  ;  S,  C,  18  {h)  1  Lutw.  406 ;  8.  C.  2  C.  B. 

a  B.  N.  8.  »0.  217. 

(c)  1  Lutw,5l0  ;  S,ai  C,  J9.1. 
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Beform  Act  That  brings  us  to  the  question  within  1872. 
which  of  these  two  classes  of  cases  the  present  falls,  q,^,,  c.^mT 
or,  in  other  words,  whether  the  grant  of  the  rent- 
charge  operates  in  favour  of  the  claimant  at  common 
law,  or  under  the  statute  of  uses.  This  question  is 
one  of  importance  to  conveyancers,  and  might  affect 
titles,  and  we  therefore  thought  it  right  to  adjourn  the 
case,  to  afford  counsel  an  opportunity  for  looking  into 
it  more  fully,  and  it  has  now  been  very  clearly  and 
ably  argued  on  both  sides. 

Oar  first  duty  is  to  ascertain  the  true  legal  effect  of 
the  limitations  in  the  deed.  It  is  important  to  con- 
sider its  effect  at  common  law,  with  the  view  of  ascer- 
taining whether  its  operation  be  solely  at  common 
law,  or  whether  there  be  a  use  which  is  executed  by 
the  statute.  The  words  of  the  grant  are,  "  unto  the  said 
Robert  Byron  Orme,  Enodi  Lawton,  and  James  Kerfoot 
and  their  heirs,  one  perpetual  yearly  rent-charge  of 
£9,  &c."  That,  if  it  stopped  there,  would  create  a  joint 
tenancy.  But  it  proceeds  "to  hold  the  said  rent-charge 
unto  the  said  Robert  Byron  Orme,  Enoch  Lawton,  and 
James  Ker/oot,  their  heirs  and  assigns  for  ever:"  and 
then  come  the  words,  "*'  to  the  use  of  the  said  Robert 
Byron  Orme,  Enoch  Lawton,  and  James  Kevfoot,  their 
heirs  and  assigns  for  ever,  as  tenants  in  common  in  equal 
shares."  The  question  therefore  is,  whether  the  words 
of  the  habendum  are  to  be  divided,  as  I  have  just  read 
them,  80  as  to  make  it  a  grant  to  the  three  as  joint 
tenants,  and  a  limitation  of  the  use  to  them  as  tenants 
in  common,  or  whether  the  whole  habendum  is  to  be 
read  together,  for  the  purpose  of  ascertaining  the  true 
limitation.  Now  the  premises  of  a  deed  are  often 
somewhat  large,  while  it  is  the  office  of  the  habendum 
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1872.  ^  determine  its  effect;  and  the  hdbendum  is  to  ^'be 
Orms's  CaskT  c^^strued  as  near  the  intent  of  the  parties  as  may  he," 
Sheppard's  Touchstone,  101.  In  order  so  to  construe 
it  here,  we  must  read  the  whole  deed  together,  and,  if 
we  do  so,  there  can  be  no  doubt  what  was  the  intent 
of  the  parties,  viz,,  that,  in  accordance  with  the  limi- 
tation at  the  end  of  the  habendum,  it  should  be  con- 
strued as  the  grant  of  a  rent-charge  to  the  persons 
therein  named  as  tenants  in  common.  Not  only  is 
the  rule  laid  down  as  I  have  stated  it,  but  many 
instances  in  support  of  it  are  to  be  found  in  the  books, 
and  the  premises  have  frequently  been  held  to  be 
explained  by  the  limitations  in  the  habendum.  Thus, 
in  Coke  Lit.  183  by  it  is  said,  ''  K  a  lease  be  made  to 
two,  habendum  to  the  one  for  life,  the  remainder  to  the 
other  for  Ufe,  this  doth  alter  the  general  intendment 
of  the  premises,  and  so  hath  it  been  often  times 
resolved.  And  so  it  is,  if  a  lease  be  made  to  two, 
habendum  the  one  moiety  to  the  one,  and  the  other 
moiety  to  the  other,  the  habendum  doth  make  them 
tenants  in  common  ;  and  so  one  part  of  the  deed  doth 
explain  the  other,  and  no  repugnancy  between  them, 
et  semper  expressum  fa^t  cessare  ta/iitum^''  Other 
instances  are  collected  in  Viners  Abridg.  (la—Na) 
Habendum,  and  Sheppard's  Touchstone,  101-106. 

For  determining  the  true  effect  of  this  deed,  we 
have  several  authorities  to  guide  us.  An  important 
one  is  Jenkins  v.  Young  (a),  which  is  thus  stated  in 
Sanders  on  Uses,  p.  91 : — '*M.  gave  his  land  to  E.  R. 
and  his  wife,  habendum  to  the  said  baron  atid  feme, 
to  the  use  of  them  and  the  heirs  of  their  two  bodies, 

(a)  Ora,  Oar,  230  ;  and  nom,  Meredith  v.  Joans,  2ii, 
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and  for  want  of  such  issue  remainder  to  E.  M.  and        1872. 
his  heirs ;  the  question  was,  whether  the  baron  and   or^e's  Casb. 
feme  had  an  estate  tail,  or  an  estate  for  their  lives 
only  ?    It  was  argued,  that  the  estate  out  of  which  the 
use  should  arise  was  an  estate  for  their  lives,  and  the 
use  could  not  make  the  estate  larger  than  the  limita- 
tion of  the  seisin  :  but  the  judges  conceived  that  there 
was  a  difference  where  an  estate  was  limited  to  one 
and  the  use  to  a  stranger,  for  there  the  use  should 
not  be  more  than  the  estate  out  of  which  it  was 
derived,   but  not  when  the  limitation   was  to  two, 
habendum  to  them  to  the  use  of  them  and  the  heirs 
of  their  bodies ;  for  this  was  no  limitation  of  the  use,  nor 
was  it  executed  by  the  statute,  but  it  was  a  limitation 
of  the  estate  to  them,  and  the  heirs  of  their  bodies  by 
the  course  of  the  common  law.**    That  case  is  important 
in  this,  that  the  whole  limitation  in  the  habendum 
was    looked    at    to    ascertain    the    intention  of  the 
parties,  and  that  words  which  purported  to  be  the 
limitation   of  a  use  were  held   to  be  a  good  limi- 
tation,   not    of  the   use,    but   of  an    estate,   which 
took  effect  according  to  the  common  law.     If  this 
be  the  correct  view  of  that  case,  it  is  difficult  to  dis- 
tinguish it  from  the  present.     Mr.  Booth,  in  the  Col- 
lection of  Cases  and  Opinions,  vol.   2,  p.   291 — 294, 
adopts  this  view  of  it,  and  he  says,  that  to  create  a 
statute  use  there  should  be  a  standing  seised  by  some 
third  person  or  persons  to  the  use  of  some  other  person. 
Sanders,  in  the  passage  cited  above,  quotes  the  case 
without  disapproval ;  and  so  does  Mr.  Butler,  in  a  note 
to  Coke  Lit.  271  b  (272  a),  para,  vi,  (a),  and  it  has  been 

(a)  Note,  281. 


78  MICHAELMAS  TERM, 

1872.  acted  upon  as  law  by  conveyancers  for  a  great  number 
Obmi*8  Casi"  ^^  years.  See  Watkina  on  Conveyancinff,  p.  245. 
There  is,  therefore,  strong  confirmation  of  the  pro- 
priety of  that  decision.  Is  there  then  any  reason  in 
the  present  case  why  we  should  not  adopt  a  similar 
construction?  If  we  do  not,  we  shall  have  this 
repugnancy,  that  in  one  part  of  the  deed  there  will  be 
a  limitation  to  three  persons,  as  joint  tenants,  and  in 
another  part  to  the  same  three  persons  as  tenants  in 
common.  In  Bacon's  Reading  of  the  Statute  of  Uses  (a), 
it  is  said  that  '^  the  whole  scope  of  the  statute  was  to 
remit  the  common  law,  and  never  to  intermeddle 
where  the  common  law  executed  an  estate ;  therefore 
the  statute  ought  to  be  expounded  that  where  the 
party  seised  to  the  use  and  the  cestui  que  use  is  one 
person,  he  never  taketh  by  the  statute,  except  there  be 
a  direct  impossibility  or  impertinency  for  the  use  to 
take  effect  by  the  common  law/'  Suppose  the  question 
had  arisen  as  to  what  was  the  construction  of  this 
deed,  independently  of  the  statute,  could  it  be  doubted 
that  its  object  and  effect  were  that  the  three  persons 
named  should  take  the  rent-charge  as  tenants  in  com- 
mon, and  that  it  would  be  doing  violence  to  its  language 
to  hold  that  the  words  at  the  end  applied  to  the  use 
merely,  and  not  to  the  estate  ?  Another  case  which 
has  an  important  bearing  is  Doe  dem.  Hutchinson  v. 
Prestwidge  (6).  There  the  limitation  was  to  "  Thomas 
and  Henry,  habendum  to  them,  their  heirs  and  assigns 
as  tenants  in  common,  and  not  as  joint  tenants,  to  the 
one  proper  use  and  behoof  of  them,  their  heirs  and 
assigns  for  ever.*'     In  that  case,  therefore,  it  might 

» 

(a)  p.  63.  (i)  i  M.  di  S.  178. 
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have  been  urged  that  there  was  a  difference  between  1872. 
the  two  parts  of  the  habendum,  and  that  the  declaration  ormb's  CasbT 
of  the  use  was  such  as  to  create  a  joint  tenancy. 
Accordingly  time  was  given  to  the  plaintiff's  counsel 
upon  this  point,  and  on  a  subsequent  day,  he  admitted 
(citing  the  passage  I  have  read  from  Lord  Bacon  (a) ), 
"  that  Thomas  and  Henry  took  as  tenants  in  common/' 
"  although  if  this  had  been  an  use  executed  by  the 
statute  the  consequence  would  be  that  they  were  joint 
,  tenants  "  (6).  This  is  a  strong  authority  for  the  posi- 
tion that  the  whole  habendum  must  be  read  together 
and  construed  reasonably.  The  case  is  cited  as  law 
by  various  text  writers,  and  I  do  not  find  that  it  has 
ever  been  questioned,  except  in  a  passage  in  Bythewood 
and  Jarmanie  Conveyancing,  by  Sweet,  vol.  3,  p.  224, 
where  it  is  said  that ''  this  was  certainly  admitting  the 
principle  to  a  great  extent,  and  it  seems  that  there  was 
ample  room  for  argument."  There  is  also  an  important 
passage  in  the  7th  edition  of  Sheppard's  Towhstone, 
p.  106,  where  the  learned  editor  (Mr.  Preston)  says  : 
"But  if  a  grant  be  made  to  a  man  and  his  heirs, 
habendum  to  him  and  his  heirs,  to  the  use  of  him 
and  his  heirs  for  lives,  the  habendum  and  declaration 
of  use  are  one  entire  limitation  at  the  common  law, 
and  the  grantee  hath  merely  an  estate  for  the  lives,'' 
which  passage  is  very  applicable  to  the  present  case. 
We  are,  indeed,  only  acting  on  a  general  rule  of  con- 
struction, in  holding  that  in  order  to  ascertain  the 
intention  of  the  grantor,  we  must  look  at  the  whole  of 
the  deed,  especially  the  habendum^  Doing  so  here,  I 
come  to  the  conclusion  that  the  three  persons  named 

(«)  p.  63.  (h)  iM^  8,178. 
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1872.  '^^  *^^s  ^^^^  ^^^^  ^^^  rent-charge  as  tenants  in  common, 
and  that  each  of  them  takes  an  undivided  third  of  the 
rent.  The  same  three  persons  take  both  estate  and 
use,  and  in  the  same  right,  and  no  other  person  inter- 
venes. I  am  of  opinion  that  they  take  at  common 
law,  and  that  the  case  is  out  of  the  operation  of  the 
statute.  Consequently  the  case  cannot  come  within 
the  operation  of  Heelis  v.  Blain  (a),  but  is  governed 
by  the  two  previous  decisions  ot  Murray  y.Thomiley{h)^ 
and  Hayden  v.  The  Overseers  of  Twerton  (c).  The 
decision  of  the  Revising  Barrister  must  therefore  be 
reversed. 


Brett,  J.  This  was  a  claim  to  vote  in  respect  of  a 
freehold  rent-charge;  and,  in  order  to  support  it,  it 
was  necessary  that  the  claimant  should  bring  himself 
within  sec.  26  of  the  Reform  Act.  He  had  not  been 
in  receipt  of  any  part  of  the  rent  for  the  period  specified 
in  that  section,  and  the  question  is  whether  he  can 
be  brought  within  the  section,  notwithstanding,  so  as 
to  fulfil  the  requirement  therein  as  to  "actual  pos- 
session." Now  in  these  Revising  Appeals  there  are, 
as  appears  to  me,  two  canons  of  conduct  which  the 
Court  ought  to  observe.  First,  to  construe  the  words 
of  the  statute  in  their  ordinary  and  literal  sense : 
secondly,  to  adhere  loyally  to  former  decisions,  unless 
they  are  clearly  made  out  to  be  wrong.  The  first  case 
that  applies  here  is  Murray  v.  Thorniley  (6),  where  it 
was  decided  that  by  ''  actual  possession  "  was  meant  a 


(a)  ffopto.  in  Ph,  189  ;    8.  C.  (6)  1  Lxdvi,  496 ;  8,  C,  2  O.  B. 

18  a  B.,  N.  8.  90.  217. 

(c)  1  Lutw,  610 ;  S.  a,  4  C.  B.  1. 
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possession  in  fact  as  contradistinguished  from  a  pos-        1872. 

session  in  law.     Subsequently  in  Heelis  v.  Blain  (a),  ormb's  Cask 

it  was  held  that  although,  ivhere  the  grant  of  a  rent- 

charge  operates  simply  at  common  law,  the  grantee 

has  prior  to  any  receipt  of  the  rent  only  a  possession 

in  law,  and  not  an  '' actual  possession"  within  the 

Reform  Act,  yet  that  it  is  otherwise  where  there  is  a 

use  which  takes  effect  under  the  statutes  of  uses  ;  for 

then  the  person  to  whose  use  the  rent-charge  is  limited 

is  by  virtue  of  the  Statute  of  Uses  to  be  "  deemed  "  to 

be  in  "  actual  possession,"     It  follows,  therefore,  here, 

if  we  observe  the  rule  of  conduct  I  have  referred  to, 

that  if  the  grant  of  the  rent-charge  operates  in  favour 

of  the  claimant  at  connmon  law,  the  case  is  within  the 

principle  of  Murray  v.  ThomiUy  (6),  but  if  by  virtue 

of  the  Statute  of  Uses,  it  is  within  that  of  Heelis  v. 

Blain  (a) ;  and  consequently  the  question  comes  to  be 

whether  the  grant  simply  operated  at  common  law,  or 

whether  the  use  is  executed  by  the  statute. 

In  the  first  place,  before  determining  whether  the 
Statute  of  Uses  applies,  we  must  ascertain  the  con- 
struction of  the  deed.  I  think  the  authorities  show 
that,  where,  as  in  the  present  case,  the  grant,  haben- 
dum, and  declaration  of  uses  are  to  the  same  person 
or  persons,  and  in  the  one  part  the  language  is  general 
and  in  the  other  part  specific,  the  specific  statement 
should  control  the  general,  and  the  general  be  read  as 
if  it  were  specific.  If  that  be  so,  then,  on  the  true 
construction  of  this  deed,  it  is  si  i;ply  a  common  law 
conveyance,  and  the  Statute  of  Uses  has  no  appllca- 


(a)  ffopw.    dk  Ph.    189  ;    JS.C,  (6)  1  Lutiv.  490  ;  S.  C,  2  C.  B. 

IS  C.  B.  N.  S.  90.  217. 
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1872.  *'^"-  I"  Jenkins  v.  Young  (a)  the  grant  and  habendum 
Ormi's  Cabb.  ^^'^^  general,  but  not  inconsistent  with  the  declaration 
of  the  use  -which  was  specific,  and  accordingly  the 
specific  statement  as  to  the  use  was  there  held  to 
control  the  general  statement,  and  to  be  a  limitation 
of  the  estate  by  the  course  of  the  common  law.  The 
case  referred  to  in  Sanders  on  Uses,  p.  91,  of  an  estate 
conveyed  to  A.,  B.,  C,  and  their  heirs  to  hold  to  them, 
their  heirs,  and  assigns,  to  the  use  of  them  for  their 
lives  and  the  life  and  lives,  of  the  survivor,  is  open  to 
the  same  remark.  In  Doe  dein,  Hutchinson  v.  Prest' 
widge  (&),  the  habendum  was  specific,  and  the  so-called 
declaration  of  the  use  general ;  but  the  habendum  not 
being  contradictory  to  the  declaration  of  the  use,  the 
deed  was  read  as  if  the  use  were  as  specific  as  the 
habendum.  This  is  the  result  of  the  cases,  and  it  is  in 
accordance  with  the  opinion  of  Mr.  Booth  (adopted  by 
Lord  St  Leonards  (c)),  and  also  with  that  of  Butler 
and  Lord  Bacon.  Applying  that  mode  of  construction 
here,  we  find  the  declaration  of  the  use  specific,  while 
the  habendum  is  general,  and  the  habendum  should 
therefore  be  read  as  though  it  were  as  specific  ad  the 
use,  which  it  does  not  contradict.  So  reading  it,  I  am 
of  opinion  that  this  conveyance  operates  simply  at 
common  law.  I  am,  indeed,  disposed  to  go  the  length 
of  Hr.  HerschelVs  argument,  that  the  Statute  of  Uses 
does  not  apply  unless  there  be  some  person  or  persons 
in  whose  favour  an  use  is  declared  other  than  the 
person  standing  seised  to  the  use ;  but  it  is  not  neces- 
sary to  decide  that  here  {d).    It  is  enough  to  say  that 

(a)  Cro.  Car.  280.  128. 

(6)  iM.  AS.  178.  ((i)  As  to  the  effect  of  a  oon- 

{c)  GUh.  on   Utei  and  TruHSf      veyance  to  A.   and  hia  hein  to 
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where,  as  here,  part  is  general,  and  part  specific,  and 
there  is  no  inconsistency  between  them,  the  intention 
of  the  parties  is  to  be  collected  from  what  is  specific  as 
controlling  what  is  general  I  think  that  under  this 
conveyance  the  claimant  takes  at  common  law,  and 
consequently  that  he  is  within  the  principle  of  Murray 
Y.  ThomUey  (a),  and  not  that  of  Hedis  v.  Blain  {b), 
though,  if  he  took  under  the  Statute  of  Uses,  I 
should  have  thought  we  were  bound  by  the  latter 
decision. 


1872. 


Obme's  Casb. 


O&oYB,  J.  I  am  of  the  same  opinion.  The  question 
arises  upon  the  meaning  of  the  words  "  actual  posses- 
sion '*  in  the  26th  section  of  the  Reform  Act  Primd 
facie,  the  meaning  of  those  words  is  clear  and  simple, 
for  actual  possession  means  possession  that  is  actual 
and  not  constructive.  Moreover,  that  'Construction  is 
strengthened  by  the  proviso  at  the  end  of  the  section, 
which  excepts  cases  where  lands  have  come  to  any 
person  by  "descent,  succession,  marriage,  marriage 
settlement,  devise,  or  promotion  to  any  benefice  in  a 
church,  or  by  promotion  to .  any  office,"  thus  showing 
the  force  the  statute  attaches  to  the  words  "actual 


inch  QMg  M  A.  ahall  appoint,  and 
in  default  thereof,  to  the  use  of  A. 
and  hifl  heirs,  see  the  learned  oon- 
tsoveny  between  Lord  St,  Leonardi 
and  Mr.  Sanden.  Sugden  on 
P&werM,  8th  Edn.  140-144.  Sander$ 
<m  Uaes,  5th  Edn.  163-169.  Mr. 
i8aii(2frtcontended  that  the  grantee 
waa  in  by  the  common  law,  and 
the  power  void ;  Lord  St.  Leonards, 
that  he  was  in  by  the  statute,  and 
the  power  valid.  The  validity  of 
the  power  has  been  subsequently 


judicially  recognised  (as  is  pointed 
out  by  Lord  St.  Leonards)  in  More- 
ton  V.  LeeSf  C.  P.  Lancaster^  March 
Ass.  1819.  Case  reserved  and 
argued  before  Lord  Chief  Baron 
Richards  and  Mr.  Baron  Woodf  at 
Serjeanis*  Inn;  followed  by  Oor- 
man  v.  Byrne,  8  Ir.  C.  L.  Rep. 
894. 

(a)  L\Uw.  496  ;  S.  C,  2  C.  B. 
217. 

(6)  Hopw.  A  Ph.  189  ;  S.  C, 
18  C.B.,N.S.90. 

o  2 


Obms'8  Case. 


84  MICHAELMAS  TERIkl, 

1872.  possession  "  in  the  earlier  part  of  the  section.  In  the 
case  of  Mvrray  v.  Thomiley  (a),  this  Court  held  that 
there  must  be  a  possession  in  fact  as  contradis- 
tinguished from  a  possession  in  law,  and  there  would 
be  no  difficulty  in  the  matter  but  for  the  decision  in 
Heelia  v.  Blain  (6).  Heelis  v.  Blain  (6)  was  a  case  in 
which  the  Statute  of  Uses  applied,  and  there,  the  use 
being  executed  by  the  statute,  the  question  raised 
and  discussed  was  whether  the  possession  which  the 
Statute  of  Uses  gave  to  cestui  que  use  was  such  as  to 
amount  to  an  actual  possession  within  the  Reform 
Act,  and  it  was  held  that  it  was.  That  having  been 
so  decided,  the  arguments  in  this  case  have  been  con- 
fined to  the  question  whether  or  not  the  Statute  of 
Uses  applies  here,  the  ground  of  distinction  in  this 
case  being  that  the  limitations  both  of  the  grant  and 
of  the  use  are  to  the  same  persons.  Now,  on  looking 
at  the  language  of  the  statute,  as  well  as  to  the 
reasons  for  passing  it,  as  shown  in  the  preamble,  it 
seems  elear  that  the  statute  was  only  intended  to 
apply  where  the  persons  seised  to  uses  are  seised  to 
the  uses  of  some  persons  other  than  themselves.  The 
main  object  of  the  enactment  was  to  render  the  con- 
veyance of  real  estate  a  plain  bond  fide  transaction, 
free^  from  any  fictions  of  law,  and  in  which  the  osten- 
sible and  real  ownership  should  be  coincident,  though 
all  lawyers  know  how  this  intention  was  frustrated  by 
the  mere  repetition  of  the  words  "  to  the  use  of"  in 
the  conveyance.  In  terms,  then,  the  Statute  of 'Uses 
only  applied  where  the  use  was  limited  to  a  person 


<rt)  1  Lutw.  496  ;  S,C.,2C.  B.  (b)  Hopw.  <t'  Ph.    189  ;   S.  C, 

217.  18  C.  ft.,  N.  S.  90, 
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other  than  the  feoffee  or  grantee,  but  in  constiiiing        1872. 
it,  one  exception  introduced  was  that  mentioned  by 
Lord  Coke  (a),  where  ''  a  man  maketh  a  feoffment  in 
fee  to  one  to  the  use  of  him  and  the  heirs  of  his  body," 
in  which  case  the  report  says  that  the  use  is  executed 
by  the  statute.     Lord  Coke  considered  this  to  have 
been  so  held  for  the  benefit  of  the  issue;  and  Lord 
Bacon  (6),  in  discussing  the  same  subject,  speaks  of  an 
estate-tail  as  a  "new  estate,  and  not  like  an  estate  for 
life  or  years,  which  are  but  portions  of  the  absolute 
fee,"  so  that  the  case  of  an  estate-tail  would  appear  to 
have  been  regarded  as  exceptional.     The  other  autho- 
rities that  have  been  cited  seem  all  in  favour  of  the 
appellants  contention.     The  case  put  in  Sanders  on 
Uses  (c),  citing  Bacon  on  Uses,  p.  63,  is  very  similar  to 
the  present.     Sanders  says,  "  If  an  estate  be  conveyed 
to  A.,  B.,  C,  and  their  heirs,  to  hold  unto  the  said  A., 
B.,  and  C,  their  heirs  and  assigns,  to  the  use  of  the 
said  A.,  B.,  and  C,  for  and  during  the  natural  lives 
of  them,  and  the  life  and  lives  of  the  survivor  and 
survivors  of  them,  it   should  seem   that   this   is   not 
a  statute  use,  but  that  A.,  B.,  and  C.  will  take  an 
estate  of  freehold  for  their  lives  at  common  law."    In 
the  present  case,  the  grantees  of  the  rent-charge  are 
the  same  persons  as  the  cestuis  que  use,  and  the  ques- 
tion we   have  to  decide  is  whether  they  take  under 
the  statute,  or  independently  of  it.     Mr.  Mellor  has 
ingeniously  argued  that  the  grant  is  primd  facie  a 
grant  to  three  persons  as  joint  tenants,  and  that  joint 
tenancy  was  originally  favoured  by  the  law,  and  that, 


(a)  IS  Rep.  66.  (c)  See  Mr.  Booth* 8  opimon  on 

(6)  Boom  on  Uset,  63.  this  case,  2  Cos.  d:  Opin.  281. 
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1872.  ^  ^^^  ^B®  ^^  ^^^  habendum^  though  limited  to  the 
same  three  persons,  is  limited  to  them  as  tenants  in 
common,  the  character  of  the  estate  to  which  the  use 
is  attached  is  so  far  altered  as  to  bring  the  case  within 
the  operation  of  the  statute.  The  converse  case  of 
Doe  dem.  Hutchinson  v.  Pre8twidge{a)haa  been  already 
decided  the  other  way.  There  the  hahendwm  was  to 
two  persons  as  "  tenants  in  common/'  and  though  the 
limitation  of  the  use  (which  was  to  the  same  two 
persons)  was  primd  facie  joint,  it  was  held  that  it  was 
to  be  construed  by  the  previous  more  specific  language 
so  as  to  create  a  tenancy  in  common.  It  has  been 
argued,  indeed,  that  the  present  case,  in  which  the 
words  preceding  the  declaration  of  the  use  are  primd 
facie  words  of  joint  limitation,  is  distinguishable  from 
Doe  dem.  Hutchinson  v.  Prestwidge  (a),  because  the 
ancient  law  showed  a  preference  for  joint  tenancy. 
But,  the  passage  in  Bacon  on  Uses,  p.  63,  on  which 
that  decision  proceeds,  is  equally  applicable  here,  viz., 
"  that  where  the  party  seised  to  the  use  and  the  cestui 
que  use  is  one  person,  he  never  taketh  by  the  statute 
except  there  be  a  direct  impossibility  or  impertinency 
for  the  use  to  take  effect  by  the  common  law/'  Is 
there  any  such  impossibility  or  impertinency  here? 
I  certainly  think  not.  The  specific  words  at  the  end 
of  the  limitation  control  the  words  which  primd  facie 
might  have  been  regarded  as  creating  a  joint  tenancy, 
and  enable  us  to  construe  the  deed  according  to  the 
intention  of  the  parties  as  conveying  a  "rent-charge  to 
the  three  persons  named  as  tenants  in  common.  If  so, 
the  Statute  of  Uses  has  no  application. 

(a)  i  M,  dt  S.  178. 
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As  regards  the  decision  of  JBedis  v.  Blain  (a)  it  1572. 
appears  to  me  that  there  may  be  a  difficulty  in  holding  qrhi's  CakT 
that  the  possession  given  by  the  execution  of  the  use 
by  the  statute  is  different  from  that  possession  in  law 
which  was  held,  in  Murray  v.  Thomiley  (6),  not  to  be 
sufficient  to  satisfy  sect.  26  of  the  Beform  Act.  It  is 
not,  however,  necessary  to  consider  that  in  the  present 
case,  as  we  are  not  now  called  upon  to  overrule  the 
case  of  Heelis  v.  Blain  (a). 

« 

DxuMAiffy  J.  I  am  of  the  same  opinion.  The  sole 
question  raised,  or  intended  to  be  raised,  is,  whether 
this  case  falls  within  the  principle  of  Hedis\.  Blain{a). 
The  Revising  Barrister  thought  it  did.  We  have  had 
the  opportunity  of  hearing  the  matter  fully  argued, 
and  on  being  looked  into,  it  is  clear  that  Heelia  v. 
Blain  {a)  was  carefully  decided,  so  as  to  leave  untouched 
the  authority  of  Murray  ▼.  Thomiley  (&),  and  Hayden 
V.  The  Overseers  of  Tiverton  (c).  Erie,  C.  J.,  in  giving 
judgment,  expressly  said  that  "  if  it  had  been  a  con- 
veyance at  common  law  without  the  aid  of  the  Sta^ 
tute  of  Uses,  it  is  clear  from  the  cases  of  Murray  v. 
Thomiley  (6)  and  Hayden  v.  The  Overseers  of  Twer- 
ton  (c),  that  there  would  have  been  no  actual  pos- 
session of  the  rent-charge  to  entitle  the  claimant  to 
be  registered.''  That  decision  may  certainly  be 
called  a  refined  one  in  favour  of  the  franchise.  It 
was  there  held  that  the  words  *'  actual  possession  "  in 
2  Wm,  4,  c.  45,  &  26,  were  satisfied  in  respect  of  a 
rent-charge  by  the  mere  execution  of  a  conveyance 


(a)  Hopw,   df  Ph,   189 ;  8,  C,  (b)  1  LiUw.  496  ;  S.a,2  C,  B. 

IS  a  B.,  N.  8.  90.  217. 

(c)  1  Lutw.  510;  8.  C,  4  CBA, 
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1872.  operating  as  regai-ds  the  use  under  the  statute,  although 
no  part  of  the  rent  was  paid.  Here,  however,  the 
question  is  whether  the  statute  applies,  and  after 
hearing  the  discussion,  I  am  clearly  of  opinion  that  it 
does  not.  Where  the  grant  is  to  three  persons  and 
their  heirs  habendum  to  the  same  three,  their  heirs 
and  assigns,  to  the  use  of  them,  their  heirs  and  assigns 
for  ever  as  tenants  in  common,  the  statute  has,  I  think, 
no  application ;  for  the  words  of  the  statute  are  not 
satisfied,  inasmuch  as  they  are  not  persons  seised  to 
the  use  of  other  persons,  but  of  themselves.  It  has 
been  argued  that  that  is  not  so,  because,  looking  to  the 
old  leaning  of  the  law  in  favour  of  joint  tenancy,  they 
are  at  common  law  joint  tenants,  and  the  use  is  exe- 
cuted in  them  by  the  statute  as  tenants  in  common. 
I  will  not  say  that  argument  is  absurd,  as  it  is  as 
plausible  as  some  which  have  prevailed ;  but  I  think 
the  current  of  authorities  and  the  reasoning  founded 
on  them  is  against  it.  The  case,  therefore,  not  being 
within  the  statute,  it  follows  that  it  is  not  within 
Heelis  v.  Blain  (a),  but  is  governed  by  the  previous 
decisions  of  Murray  v.  Thomiley  (6)  and  Hayden  v.  The 
Overseers  of  Twerton  (c). 

Decision  reversed. 

Attorneys — For  Appellant,  J,  E.  Fox,  for  -B.  Evans, 

A  shton-under-Lyne. 
For  Respondent,  Richards  &  Walker,  for 

J.  W.  Mellor,  Oldham, 

(a)  ffopw.   4-  Ph.  189  ;   8.  C,  {b)  1  LiUw.  496  ;  S.  C,  2  C.B. 

18  a  B.,  N.  S.  90.  217. 

(c)  1  LfUw,  510 ;  S.  C,  4  C.B.  1. 
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Webster  v.  Overseers  of  Ashton-under-Lyne 

(Hadfield's  Case). 

T'HE  Case  stated  :— 

At  a  Court  held  at  Ashton-under-Lyne  for  the  pur- 
pose of  revising  the  list  of  voters  for  the  Ashton^under- 
I/yne  polling  district,  before  the  Barrister  appointed  to 
revise  the  list  of  voters  for  the  south-eastern  division 
of  the  county  of  Lancaster,  Thomas  Webster  duly  ob- 
jected to  the  name  of  Joseph  Hadfield  being  inserted 
in  the  list  of  voters  for  the  said  division  of  the  said 
county  of  Lancaster. 

The  claim  of  the  said  Joseph  Hadfield  was  as  fol- 
lows : — 


1872. 


ffadyieldy  Joseph 

ZQfStockpoH 

Rood, 
AtkUm-under 

Lyne. 

One  seventeenth 
share  of  rent- 
charge  issuing 
from          free- 
hold land  and 
houses. 

CotUm  Street, 

Bentick  Street, 

and 

AfoM  Street. 

Hugh  Maeon, 

Owner. 

The  following  facts  were  established  by  the  evi- 
dence : — 

By  an  indenture  made  and  dated  the  29th  day  of 
January^  \  872,  and  made  between  Hugh  Mason  of  the 
first  part,  the  said  Joseph  Hadfield,  Robert  Taylor 
WeUd  and  others  of  the  second  part,  and  the  said 
Joseph  Hadfield  and  Robert  Taylor  Weild  of  the  third 
part,  the  said  Hiigh  Mason  being  seised  in  fee  simple 
in  possession  of  certain  lands  and  messuages  in  Ashton- 
under-Lyne  aforesaid,  granted  unto  the  said  Joseph 


Nov.  19. 

1873. 

Jan.  29, 
May  2. 

Cestui  que  use 
of  a  rent-charge 
under  a  deed 
which  created 
it,  is  by  force 
of  the  Statute 
of  Uses  (27 
Een.  8,  c.  10), 
in  "actual  pos- 
session there- 
of/' within  the 
meaning  of 
2  ^.  4.  c.  45, 
immediately 
on  the  execu- 
tion of  the 
deed,  although 
no  portion  of 
the  rent  be 
received. 

ilZt^€r  where 
the  grant  ope- 
rates wholly 
at  common 
law. 

{ffeeli*    V. 
JBlain.  Hopw, 
A  Ph.  189 
followed.) 

Semhle,  The 
Court,  though 
a  Gotirt  of 
ultimate  Ap- 
peal in  regis- 
tration cases, 
will  review  its 
previous  deci- 
sions, when 
clearly  wrong. 
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1872.  Hadfield  and  Robert  Taylor  ^'eUd,  being  parties 
HiDFiBL  ~  *^^®reto  of  the  third  part,  and  their  heirs,  one  per- 
Oaajl  petual  yearly  rent-charge  of  £35  14^.,  to  be  payable 
clear  of  all  deductions  whatsoever  (except  property  or 
income  tax),  by  equal  half-yearly  payments,  on  the 
29th  day  of  July  and  the  29th  day  of  Jawvbary  in  each 
year,  and  the  first  payment  to  be  due  on  the  29th  day 
of  July  then  next,  and  to  be  issuing  from  and  out  of, 
and  charged  and  chargeable  upon  the  said  lands  and 
messuages,  to  hold  the  said  rent-charge  unto  the  said 
Joseph  Hadfidd  and  Robert  Taylor  WeUd,  and  their 
heirs  for  ever. 

In  the  said  deed  is  contained  a  declaration  that  the 
said  rent-charge  and  the  power  of  distress  therein  ex- 
pressed to  be  granted  to  Hadfield  and  Weild  is  so 
granted,  and  they  thereby  agreed  that  they  should 
hold  and  stand  entitled  to  the  same, ''  to  the  use  of 
the  said  parties  thereto  of  the  second  part,  and  their 
respective  heirs  and  assigns,  as  tenants  in  common, 
and  not  as  joint  tenants." 

The  moiety  of  the  said  rent-charge  of  £36  lis,  (less 
property  tax)  due  on  the  29th  day  of  July,  was  paid 
on  the  30th  day  of  July,  1872,  by  the  said  Hv^h  Mason, 
to  Hadfield  and  Weild,  pursuant  to  the  deed,  and 
divided  equally  by  them  amongst  the  said  persons  (ex- 
cept Aldersan  Thomas),  parties  to  the  said  deed  of  the 
second  part,  and  John  Richards,  who  stands  in  the 
stead  of  the  said  Alderson  Thomas. 

It  was  contended  by  the  objector  that  the  said 
Joseph  Hadfield  was  not  in  the  actual  possession  of 
the  said  rent-charge  for  six  calendiur  months  previous 
to  the  31st  day  of  July,  1872,  as  required  by  the 
2  WUL  4,  c.  45,  a  26. 
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It  was  contended  by  the  party  objected  to,  upon  the        1872. 
authority  of  Hedia  v.  Blain  (a),  that  the  Statute  of  "^         T 
Uses  (27  Hen,  8,  c.  10)  operated  to  give  to  the  said        Cabk. 
party  objected  to,  and  the  said  other  persons  parties 
to  the  said  indenture  of  the  second  part,  the  actual 
possession  of  the  said  rent-charge  on  the  execution  of 
the  said  indenture. 

The  Revising  Barrister  held,  upon  the  authority  of 
that  case,  that  the  claim  was  good. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Revising  Barrister  was  wrong,  the  register  was 
to  be  amended  by  erasing  the  name  of  the  said  Joseph 
Hadfield  from  the  said  list. 

Other  appeals  were  consolidated 

HerecheUy  Q.C.,  for  the  appellant  {Nov.  19,  1872 ; 
t/tom.  29,  1873).  It  is  admitted  that  the  present  case 
cannot  be  satisfactorily  distinguished  from  Heelia  v. 
Blain  (a) ;  but  it  is  submitted,  on  the  grounds  here- 
inafter to  be  stated,  that  ffeelis  v.  Blaia  (a)  is  an 
erroneous  decision,  and  should  be  overruled.  It  will 
be  convenient,  however,  to  consider  how  the  law  stood, 
apart  from  Hedia  v.  Blain  (p)^  before  dealing  with 
tliat  case.  The  whole  question  turns  on  the  meaning 
to  be  attributed  to  the  words  "actual  possession"  in 
sect.  26  of  the  Reform  Act.  Those  words  mean,  as  is 
submitted,  physical  possession  in  the  case  of  land,  and 
such  physical  possession  as  the  subject-matter  is  ca- 
pable of  in  the  case  of  a  rent-charge ;  in  other  words, 
payment  of  the  rent.  It  is  proposed,  in  the  first  place, 
to  deal  with  the  case  as  if  the  question  had  arisen 

(a)  Bcpw,  ds  Ph.  189 ;  8,  C,  18  C.  B.,  N.  S.  90. 
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1872.        ^'^^^  reference  to  land,  since  the  "  actual  possession'' 
—  -    of  land  necessarily  presents  to  the  mind  a  more  tan- 

CA8E.        gible  and  definite  idea  than  the  "  actual  possession"  of 
a  rent;  and  {{physical  possession  is  what  the  Legis- 
lature had  in  view  with  reference  to  land,  that  will  go 
a  long  way  to  show  that  it  had  the  same  notion  of  a 
physical  possession    in  view  as   regards  a  rent  also. 
Now,  as  regards  land,  the  true  test  of  whether  a  man 
is  or  is  not  clothed  with  the  actual  possession  is,  is  he 
the  person  in  whom  resides  the  power  to  sue  for  a 
trespass  to  the  land.     That  power  he  clearly  has  if  he 
has  physical  possession  of  the  land,  but  not  (as  will  be 
shown  hereafter)  when  he  has  not.     Convenience,  as 
well  as  the  natural  meaning  of  words,  point  to  this 
interpretation  of  "actual  possession"  in  the  Reform 
Act.     '' Actual  possession"  should  be  a  thing  that  is 
patent,  and  easy  to  be  ascertained.      It  is  far  more 
consonant  with  the   objects  of  the  Reform    Act   to 
ascribe  this  meaning  to  it  than  to  hold  that  the  words 
of  sect.  26  are  satisfied  by  the  mere  execution  of  a 
deed  conferring  an  estate  or  interest  in  land,  which 
after  all  may,  and  often  will  be  a  mere  paper  title,  in 
other  words  a  sham,  difficult  to  detect,  and  brought 
into  existence  solely  for  the  purpose  of  creating  and 
multiplying  faggot  votes.     The  necessity  for  a  suffi- 
cient estate  or  interest  in   the   land  is   provided  for 
under  other  sections  of  the  Reform  Act,  while  sect.  26 
has,  it  is  submitted,  nothing  to  do  with  the  question 
of  estates  or  interests.    The  latter  part  of  the  section 
is  not  unimportant :  it  excepts  certain  cases  from  the 
operation  of  the  section,  the  result  in  the  excepted 
cases  being  to  render  "actual  possession"  unnecessary, 
thus  showing  the  force  which  th«  Legislature  attached 


XXXVI.  VICTORIA.  93 

to  the  words  ''actual  possession"  in  the  earlier  part  of        1872. 
the  section.     This  has  been  already  adverted   to  by    hadfikld's 
Mr.  Justice  Grove  in  Ormes  case  (a).     Assuming,  then,        Cask. 
physical  possession  of  the  laud  to  be  the  thing  which 
sect.  26  of  the  Reform  Act  had  in  view,  what  is  the 
subject-matter  with  which  the  Statute  of  Uses  deals  ? 
The  Statute  of  Uses  does  not  deal  with  physical  pos- 
session; but  what  it  does  deal  with  is  the  creation  of 
estates — its   whole    operation^  being   devoted   to   the 
turning  what  previously  to  the  statute  was  a  use  into 
an  estate  in  the  lands,  in  other  words,  to  give  to  cestui 
que  use  the  possession  of  a  like  estate  in  the  land  which 
he  previously  had  in  the  use.     With  the  question  of 
physical  possession  that  statute  had  no  concern.    Lord 
Bacon  says  of  it,  "  The  title  in  course  of  pleading  is 
statutuvi  de  usibus  in  possessionem  transferendis ;'' 
and  he  quotes  Kin^smiU,  J.,  that  the  meaning  of  the 
statute  was  to  make  a  transubstantiation  of  the  use 
into  a  **  possession.^'     (Bacon  on  Uses,  p.  32.)     And  at 
p.  45  Lord  Bacon  says,  '^  The  effect  is,  that  cestui  que 
use  shall  be  in  possession  of  a  like  estate  as  he  hath  in 
the  use."    The  words  of  sect.  1  of  the  Statute  of  Uses 
(27  Hen.  8,  c.  10)  fuUy  bear  out  this  interpretation. 
Moreover,  sect.  1  speaks  inter  alia  of  the  "possession" 
of  *' remainders"  and  '  reversions,"  subject-matters  that 
are  incapable  of  being  physically  possessed.     Where 
any  person  stands  seised  to  uses,  says  the  section,  they 
that  have  the  use  {inter  alia)  "in  remainder  or  re- 
verter,"  "shall  from  henceforth  be  deemed  and  ad- 
judged in  lawful  seisin,  estate  and  possession  of  and 
in  the  same  .  .  .  reversions,  remainders,  &c.,''  to  all 

(a)  Antty  p.  83.     S.  C,  L.  B.  8  C.  P.  281. 
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1872.  intents,  "of  and  in  such  Wee  estates  as  they  had  or 
Hadfisld*8    ^*^  have  in  use,  trust,  or  confidence,  of  or  in  the 

Casi.  same."  It  will  be  observed,  that  the  words  used  are 
''lawful"  possession,  not,  as  in  the  Reform  Act,"actual" 
possession ;  and  further,  it  is  only  ''lawful  possession'' 
of  ''such  like  estates*'  as  they  had  in  the  use.  The 
language  of  sections  4  and  5  is  to  the  same  effect — 
indeed  stronger ;  for  sect.  5  adds  the  words  "as  if  a 
sufficient  grant,  or  other  lawful  conveyance,  had  been 
made  and  executed  to  them.''  It  is  quite  true  that 
the  word  "seisin"  occurs  in  the  Act  as  well  as  the 
word  "possession.''  But  the  reason  of  that  is,  that 
"  seisin"  is  a  word  which  can  only  apply  to  a  freehold 
interest,  whereas  "possession''  will  embrace  the  case 
of  a  chattel.  It  may  be  true  that  the  Statute  of  Uses 
necessarily  involves  a  fiction,  viz.,  that  a  man  not  in 
possession  is,  by  virtue  of  the  statute,  to  be  "deemed" 
to  be  in  possession ;  but  the  question  still  remains,  of 
what  is  he  to  be  "deemed"  to  be  in  possession?  The 
answer  to  that  question  must  be,  not  physical  possession 
of  the  land,  but  possession  of  such  like  estate  in  the 
land  as  but  for  the  statute  he  would,  as  cestui  que  use, 
have  had  in  the  use. 

[B0VILL9  C.  J.  In  the  old  forms  of  conveyance  by 
lease  and  release,  the  release  used  always  to  contain 
the  words  "  in  his  actual  possession  now  being."  That 
could  not  mean  physical  possession,  for  the  land  was 
generally  in  the  possession  of  a  tenant] 

It  meant  merely  the  possession  of  such  an  estate  ajs, 
for  the  conveyancing  purpose  of  a  lease  and  release,  it 
was  necessary  should  exist.    The  argument  on  the 
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other  side  must  be  that  it  meant  possession  for  all        1872. 

purposes.    That,  however,  they  cannot  maintain,  since    hadfield's"" 

that  it  did  not  mean  such  a  possession  as  will  entitle        ^^^ 

a  man  to  maintain  trespass  will  be  established  by  the 

authorities.    They  will,  therefore,  be  reduced  to  argue 

that  it  meant  such  a  possession  as  would  entitle  a  man 

to  maintain  assize.     Even  if  that  could  be  made  out 

(though  it  is  submitted  that  it  cannot),  the  answer  still 

is,  that  that  is  not  an  **  actual  possession  "  within  the 

Reform  Act    One  reason  occurs  to  the  mind  at  once, 

viz.,  that  assize  was  maintainable  by  a  reversioner. 

Assize  was  the  appropriate  remedy  by  a  freeholder 

disseised  of  his  freehold.     No   doubt,    to  maintain 

assize  the  freeholder  must  have  been  seised  antecedently 

to  the  disseisin,  but  there  was  no  necessity  that  he 

should  have  had  possession  of  the  land.    Thus  the 

land  might  have  been  on  lease,  in  possession  of  a  ten- 

nant,  by  whom  alone  trespass  would  b6  maintainable, 

or  ejectment  in  case  of  a  dispossession. 

[Brett,  J.  In  Bayden  v.  The  Overseers  of  Twerton  (a), 
which  was  the  case  of  a  rent-charge,  MauLe^  J.,  as 
reported  in  4  Common  Bench,  8,  said,  "The  case  of 
Murray y  app.,  Thomiley,  reep.,  proceeded  on  the 
ground  that  the  seisin  requisite  to  entitle  a  party  to 
be  registered  in  respect  of  a  rent-charge  is  such  as 
would  have  been  necessary  to  enable  the  grantee  to 
maintain  assize."] 

That  remark  is  in  no  way  inconsistent  with  the 
appellant's  argument  when  it   is  remembered  what 

(a)  1  Luiw.  610  ;  5.  C,  4  0.  B.  1. 
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1872.        Murray  v.  Thomiley  (a)  decided.     That  remark  only 

Hadfikld's"  ^*^^^s  ^  *^^S'  ^^^^  ^^  Murray  v.  Thomiley  (a),  the 
Case.  party  was  not  entitled  to  be  registered  because  lie 
could  not  even  maintain  assize.  It  does  not  follow 
that  if  he  had  been  in  a  position  to  maintain  assize, 
he  would,  therefore,  necessarily  have  been  entitled  to 
be  registered. 

[Bebtt,  J.  Your  argument  is,  that  equally  in  the 
case  of  a  rent-charge  and  of  land  physical  possession  is 
what  the  Reform  Act  requires ;  and,  in  the  case  of  a 
rent-charge,  that  it  consists  in  payment  of  the  rent 
Suppose  seisin  of  the  rent-charge  obtained,  and  the 
right  to  vote  established,  and  that  in  a  subsequent 
year  the  rent  is  unpaid  ?] 

No  doubt  when  a  man  is  once  actually  in  possession^ 
his  possession  continues  till  he  is  dispossessed,  or  dis- 
continues the  possession  ;  and  so,  in  the  case  of  a  rent- 
charge,  the  mere  fact  of  the  rent  being  unpaid  for  a 
*  time  might  not  necessarily  amount  to  a  dispossession 

of  the  rent-charge,  though  it  would  in  itself  be  evidence 
of  the  dispossession. 

Passing  to  the  authorities  which  establish  that  the 

» 

Statute  of  Uses  does  not  give  such  a  possession  as  will 
entitle  ceatui  que  use  to  maintain  trespass.  In  Geary 
V.  Beacroft  (6),  Bridgmany  C.J.  (6),  said,  "If  a  man 
bargain  and  sell  land  to  another  and  his  heirs  by  deed 
enrolled,  without  entry  or  claim,  the  freehold  is  in 
him ;  and   he  is  a  good  tenant  to  the  pi^cecipe  for  a 


(a)  1  Luho,  496  ;  S.  C,  2  C.  B.  (h)  BridgvMLn't  JvdgmenU,  495. 

217.  8.  C,  Carter^  66. 
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common  recovery,  aa  common  experience  proves.     And        1872. 

so  it  is  in  the  case  of  a  devise,  the  devisee  is  in  with-   ':z  r~ 

'  Hadfiblds 

out  entry  or  claim.  But  yet  neither  the  hargavnee  nor  ^^s*- 
devisee  could  bring  an  action  of  trespass  against  a  tres- 
passer, if  they  had  not  an  actual  possession  to  that 
purpose."  In  Gilbert  on  Uses,  3rd  ed  p.  184,  it  is  said, 
**  If  a  man  make  a  feoffment  in  fee  to  A.  to  the  use  of 
B.,  B.  may  plead  this  feoffment,  and  show  that  I.  S. 
disseised  him,  without  laying  any  actual  entry,  for  the 

statute  executes  the  possession  in  him But  in 

trespass  he  must  show  an  OAAual  entry,  for  this  a^ion  is 
grounded  on  the  disturbance  of  his  possession,  or  the 
violation  of  his  right  by  taking  the  actual  profits,  which 
no  man  could  hinder  him  from,  or  disturb  him  in,  till 
he  shows  he  was  in  possession."  And  in  a  note  to  that 
edition,  at  p.  228,  Lord  St.  Leonards  says,  "  It  has  lung 
been  firmly  settled,  that  under  the  bargain  and  sale  the 
estate  is  executed  and  vested  in  the  lessee  for  years  by 
the  statute,  and  is  divided  from  the  reversion,  and  not 
like  to  a. lease  for  years  at  the  common  law,  for  in  that 
case  there  is  no  apparent  lessee  until  he  enters.  But 
here,  by  the  operation  of  the  statute,  it  absolutely  and 
actually  vests  the  estate  in  him,  as  the  use,  but  not  to 
have  trespass  without  entry  and  a/stual  possession  {Lut- 
wich  v.  Milton  (a),  Oreen  v.  Wiseman  (6)."  In  WiUianis 
on  Reed  Property,  9th  ed.  p.  176,  it  is  said  with  refer- 
ence to  the  contract  of  bargain  and  sale,  "As  by  means 
of  a  contract  of  this  kind  the  purchaser  became  en- 
titled to  the  use  of  the  lands,  so,  after  the  passing  of 
the  statute,  he  became  at  once  entitled,  on  payment  of 
his  purchase-money,  to  the  lawful  seisin  and  posses- 

(a)  Cro.  Jac.  604.  (6)  Otecn,  87  ;  S.  V. ,  iVoy,  73. 

VOL.  n.     H.O.  u 
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1872.  sion,  so  far  at  least  as  it  was  possible  to  consider  a 
Hadfiild'b"  ™^^  ^"  possession  who,  in  fact,  was  not."    In  a  note 

^^^■-  to  that  passage,  Mr.  WUHams  says,  "Thus,  he  could 
not  maintain  trespass  without  being  actually  in  posses- 
sion, for  this  action  is  grounded  on  the  disturbance  of 
the  actual  possession,  which  %8  evidently  mare  than  the 
Statute  of  Uses,  or  any  other  sMfiUe  can  give*'  And 
he  cites  the  passage  quoted  above  from  Oilbert,  2  Fonb. 
on  Equity,  p.  12,  and  Harrison  v.  Blachbum  (a).  He 
does  not  mention  Heelis  y.  Blain  (b),  though,  as  counsel 
in  the  case,  he  must  have  been  aware  of  that  deci- 
sion (c),  nor  the  anonymous  case  in  Oro.  Eliz,  46,  on 
which  HeeUs  v.  Blain  (&)  proceeded,  and  which  will  be 
presently  referred  to.  In  Roacoe  on  Actions  as  to  Real 
Property,  it  is  said,  "As  the  gist  of  the  action  of  tres- 
pass is  the  injury  to  the  plaintiff's  possession,  it  is 
essential  that  he  should  be  in  actual  possession  of  the 
land  before  he  can  support  such  action.  Therefore,  a 
person  who  has  only  a  seisin  in  law,  as  the  heir  before 
entry,  cannot  bring  trespass,  nor  a  ha/rga/mee  before 
entry  aWiough  the  possessuni  is  transferred  to  him  by 
the  Statute  of  Uses."  Barker  v.  Keat  {d)  is  cited  for 
that  position  as  well  as  the  authorities  above  referred 
to,  and  also  Conk  Dig,  Trespass  (B.  3).  In  Heelis  v. 
Blain  (b),  these  authorities  were  not  before  the  Court, 
and  the  authority  principally  relied  on  for  the  judg- 
ment, and  which  no  doubt  conflicts  with  the  above 
authorities,  was  the  anonymous  case  in  Cro.  Eliz.  46. 
The  report  of  that  case  is  as  follows :  "  Anonymous. 


(a)  17  C.  B.,  N.  S.  678.  published  March,  187S,  and  poti, 

(b)  Hopw.  4-  Ph.   189  ;  S,  C.  18  p.  110. 

a  B.,  N.  5.  90.  ((f)  2  Mod.  2i9, 

(r)  See,  however,  the  lOih  edit., 
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NotcL — ^That  cedui  que  use  at  this  day  is  immediately         1872. 
and  actually  seised  and  in  possession  of  the  land,  so  as    ~  7- 

he  may  have  assize,  or  trespass  before  entry  against  Cass. 
any  stranger  who  enters  without  title,  and  this  by  the 
words  of  the  27  Sen.  S,  e.  10,  viz,,  *  that  cestui  que  use 
shall  stand  and  be  seised,'  &c.  And  this  was  the 
opinion  of  divers  justic6&'^  It  is  put,  therefore,  as  an 
opinion  merely  of  divers  justices,  and  not  as  a  deci- 
sion ;  and  at  all  events  it  can  hardly  have  been  a  deci- 
sion, both  in  assize  and  in  trespass.  In  Hedie  v. 
Blain  (pi)  it  is  said  that  that  case  derives  additional 
authority  from  being  cited  by  Chief  Baron  Gamyne 
(See  C7om.  JUg.  Usee  [I.]  ).  That  no  doubt  might  be  so 
if  the  Chief  Baron  had  not  also  cited,  under  the  title 
Treepaae  (R  3),  a  directly  contrary  authority :  ^'  So  a 
bargainee  shall  not  have  trespass  before  entry,  though 
the  possession  is  transferred  to  him  by  the  statute 
{CarL  66)."  The  authority  there  referred  to  is  Car- 
ter's report  of  the  judgment  of  Bridgman,  C.J.,  in 
Geary  v.  Beacroft.  It  is  submitted  that  no  weight  can 
be  attached  to  the  authority  of  the  anonymous  case  in 
Oro.  EUz.,  when  contrasted  with  the  various  autho- 
rities and  opinions  of  lawyers  of  eminence  to  which  it 
has  been  shown  to  be  opposed. 

As  to  the  inconveniences  which  will  arise  from 
adhering  to  the  decision  in  HeeUs  v.  Blain  (a),  in  addi- 
tion to  the  creation  of  faggot  votes  already  mentioned, 
difficulties  of  construction  will  necessarily  be  involved 
as  to  whether  or  not  a  deed  operates  under  the  Statute 
of  Uses.  There  will  be  the  anomaly  that  a  grant  to 
A.  to  the  use  of  B.,  made  six  months  before  the  31st 
of  July  in  any  year,  gives  the  right  to  vote,  when  a 

{a)  IIopw.  &  Ph.  189  ;  .Sf.  C.  18  C.  £.,  N.  S.  90. 

H  2 
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1872.  grant  to  A.  to  the  Use  of  A.  does  not,  unless  there  be 
HADPiELD*r  ^^^  before  that  date  a  payment  of  the  rent.  Again, 
c^«-  under  sect.  23  of  the  Reform  Act  and  6  Vict.  c.  18, 
8.  74,  the  right  of  a  mortgagee  to  yote  depends  on  his 
being  "  in  the  actual  possession  or  in  receipt  of  the  rents 
and  profits/^  Now  the  conveyance  to  a  mortgagee 
would  in  general  take  effect  under  the  Statute  of  Uses. 
Is  then  the  mortgagee,  though  not  in  possession,  to  be 
"deemed"  by  virtue  of  the  Statute  of  Uses  in  "actual 
possession/'  or  is  a  different  construction  to  be  put  on 
the  same  words  in  the  case  of  a  mortgagee  from  that 
which  is  put  on  them  in  sect.  26  of  the  Reform  Act  ? 
Difficulties  will  also  arise  under  sect  3  of  3  &  4  WHZ. 
4,  c.  27  (the  Statute  of  Limitations)  in  the  case  of 
alienations  by  deeds  operating  under  the  Statute  of 
Uses.  If,  under  that  statute,  a  purchaser  is  to  be 
"  deemed  "  in  possession^  though  he  has  not  been  so  in 
fact,  it  will  not  be  easy  to  say  from  what  period  the 
statute  commences,  if  indeed  it  ever  commences,  to 
run  against  such  purchaser. 

As  to  the  understanding  of  the  profession,  did  any- 
one, it  may  be  asked,  ever  hear  of  a  deed  operating 

under  the  Statute  of  Uses  being  put  in  evidence  in  proof 
of  possession  ? 

With  regard  to  the  case  of  HeeUs  v.  Blain  (a)  it  is 
admitted  that  the  Court  should  be  slow  to  depart 
from  what  it  has  already  decided,  but  in  the  present 
case  there  are  several  grounds  on  which  such  a  course 
is,  as  is  submitted,  justifiable.  First,  the  principle  of 
Heelis  v.  Blain  (a)  cannot  be  limited  to  the  particular 
case,  but  must  apply  to  cases  not  foreseen  at  the  time 

(a)  JIopw.  if  Ph.,  189  ;  S.C.ISC.  B,,  N,  8,  90. 
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^  •  *  • 
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of  the  decision.     It  cannot  be  limited  to  the  case'of  a        1872. 

rent-charge,  but  must  apply  equally  to  that  of  land,  -hadfibld's 

Secondly,  the  whole  of  the  authorities  were  not  before    ^  •  "9^?*, 

the  Court  at   the  time  of   the   erroneous   decision.  .•':-' 

Thirdly,   the    grounds   of  the  error  can  be  traced. 

Fourthly^  the  case  is  not  one  in  which  vested  rights 

would  be  interfered  with,  if  a  contrary  decision  wer6 

now  comO'  to.    The  utmost  effect  would  be  to  defer 

the  right  of  voting  in  a  few  cases  to  the  following  year. 

It  may  be  mentioned  also  that  Heelis  v.  Blain  (a)  has- 

not  been  allowed  to  pass  without  adverse   criticism, 

and  it  is  believed  that  the  decision  is  not  one  that  has 

received  the  approval  of  the  profession.     See  Article 

inllJur.  N.S.  27. 

There  is  a  further  point,  vi^.,  that  cestui  que  use  can 
in  no  case  have  more  than  the  feoffee  or  grantee  from 
whom  he  derives  his  estate.  Now,  so  far  as  regards  a 
rent-charge,  Murray  v.  ThomUey  (6)  decides  that  the 
grantee  has  not  before  payment  of  the  rent  any  pos- 
session in  fact,  but  only  a  possession  in  law.  How 
then  can  cestui  que  use  be  in  a  better  position  ?  How 
can  he  have  a  possession  in  fact,  which  the  grantee  to 
uses  would  not  have.  In  Bacon  on  Uses,  p.  47,  it  is 
said  "  The  matter  and  substance  of  the  estate  of  cestui 
queuseis  the  estate  of  the  feoffee,  and  more  he  cannot 
have ;  so  as  if  the  use  were  limited  to  cestui  que  use 
and  his  heirs,  and  the  estate  out  of  which  it  was 
limited  was  but  an  estate  for  life,  cestui  que  use  can 
have  no  inheritance :  so  }fwhen  the  statute  came  the  heir 
of  ike  feoffee  had  iiot  entered  after  the  death  of  his  an- 


(a)  Bopw.  and  Ph.  189 ;  S,   C.  (h)  1  Lutw.  496  ;  S.  (7.  2  C,B. 

18  a  A,  JV/ 5.  90.  217. 
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1872.        eestor,  but  had  only  a  possession  in  law,  cestui  que  use 

Hadfibcd'8^  ^^  ^^  ^^^^  ^^^'^^^  ^^^  6Wn^  assize  before  entry,  because 
c^sF/  <Ac  /leir  t>^  ^Ae  feoffee  could  not,  so  that  the  matter 
whereupon  the  use  must  work  is  the  feoffee  s  estate  (a). 
On  these  grounds,  it  is  submitted  that  Hedis  v. 
Blain(b)  should  be  overruled,  and  the  decision  of 
the  Revising  Barrister  reversed.  He  referred  also  to 
Co.  Liu.,  1 53  b.  Burton  on  Real  Property,  7th  ed.,  Co. 
LUt,  270  a  (cited  by  Bwrton),  Anelay  v.  Lewis  {6), 
and  MaXLory's  Case  (cQ. 

MeUor  {K.  Digby  with  him),  for  the  respondents. 
Janvxiry  29  and  May  2,  1873.  First,  it  is  submitted 
that  the  precise  point  before  the  Court  having  been 
already  decided  on  a  registration  appeal  in  Hedis  v. 
Blain  (b),  that  decision  is  conclusively  binding  on  this 
Court,  as  the  ultimate  Court  of  Appeal  in  registration 
cases.  The  doctrine,  which  has  been  repeatedly  laid 
down  in  the  House  of  Lords,  that  it  cannot  overrule 
its  own  decisions,  is  equally  applicable  to  this  Court. 
Tlie  rule,  as  applicable  to  the  House  of  Lords,  is 
broadly  laid  down  in  the  following  judgments,  per  Lord 
Campbell  in  The  Attorney  General  v.  The  Dea/n  and 
Canons  of  Windsor {e),  sjiA  Beamish  v.  Beamish{f\ 
per  Lord  Wensleydale  in  Mersey  Docks  and  Harbour 
Board  v.  Qttlbs  (g),  and^cr  Lords  Chelmsford  and  Colon- 
say  in  the  Wiltes  Claim  of  Peerage  (A). 


(a)  See  this  point  more  fully  in-  833. 
sisted  on  in  the  article  (cited  in  (d)  6  Rtp.  Ill  5. 

the  text)  in  11  Jur.  N.  S.  27.  (c)  8  H.  L.  Cos.  391. 

(6)  1  ffojno.  cfc  Ph.  189  ;   S,  C.  (/)  9  //.  L.  Cos.  338. 

18  0.  B.,  N.  S.  90.  (ff)  L.  R.  1  ff,  L.  125. 

(c)  K.  <kG.  52;  S,  C.  17  C.  B.  {k)  L,  K  4  H.  L,  147, 169. 
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[BoviLL,  C.J.    Suppose  the  Court  were  to  decide  a        1872. 
case  wrongly,  from  overlooking  an  Act  of  Parliament ;    hadpield's" 
would  that  decision  be  binding  on  them  when,  in  a        Cask. 
subsequent  case,  the  Act  of  Parliament  was  brought 
to  their  notice  ? 

Brett,  J.  No  doubt  it  must  be  clearly  made  out 
that  the  former  decision  was  wrong,  but  where  that  has 
been  done  we  have,  as  in  Bolleston  v.  Cope  (a),  over- 
ruled our  previous  decision.] 

There  the  circumstances,  it  is  submitted,  were  dif- 
ferent. The  decisions  which  preceded  RoUedon  v. 
Cope  (a)  conflicted  one  with  another.  RoUeston  v. 
Cope  (a)  was,  in  point  of  fact,  decided  on  the  authority 
of  the  last  of  the  conflicting  decisions^  and  the  judg- 
ment of  BoviU,  C.J.,  seems  to  proceed  expressly  on 
that  ground.  The  other  members  of  the  Court  discuss 
the  earlier  cases  with  the  view  of  showing  that,  as 
regards  their  ratio  decidendi,  they  are  distinguishable. 
Horeovery  in  Rolleston  v.  Cope  (a),  the  question  whether 
the  Court  had  the  power  to  overrule  its  previous  deci- 
sions does  not  seem  to  have  been  raised 

[BoviLL,  C.J.  Though  not  raised  at  the  bar,  that 
point  was  discussed  on  the  bench.] 

The  6  Vici,  c.  18,  s.  66,  enacts,  "  That  every  judg- 
ment or  decision  of  the  said  Court  shall  be  final  and 
conclusive  in  the  case  upon  the  point  of  law  adjudi- 
cated upon,  and  shall  be  binding  upon  every  com- 

(a)  1  Sopw.  dfc  CoU,  488  ;  S.  C,  L.  R  6  G.  P.  292. 
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1872.        niittee  of  tke  House  of  Commons  appointed  for  the 
HADPiaLD'T  ^^^^^  ^^  ^^7  petition  complaining  of  an  undue  elec- 
C^*-        tion,  &a" 

[B&ETT,  J.  Final  and  conclusive  in  the  case.  How 
does  that  assist  you  here  ?] 

It  aflbrds  an  aingument  ab  inconvenienti.  The  elec- 
tion Judge,  who  is  substituted  in  place  of  the  election 
committee,  is  conclusively  bound  by  the  decision  of 
this  Court  83  to  each  particular  set  of  votes  on  which 
this  Court  adjudicates.  If,  therefore,  two  sets  of  votes 
come  before  the  election  Judge,  on  which  this  Court 
has  pronounced  conflicting  decisions,  he  will  be  bound 
in  disposing  of  them  to  rnle  the  same  point  of  law 
first  in  one  way  and  then  in  another. 

[He  referred  also  to  Roberts  v.  Perdval  (a).] 

But,  secondly,  if  the  decision  in  Hedis  v.  Blain  (b) 
be  not  absolutely  binding  on  this  Court,  it  will,  at  all 
events,  not  be  overruled,  unless  it  be  conclusively 
made  out  that  it  was  wrong.  A  strong  reason  for 
supporting  it  is  to  be  found  in  the  length  of  time  that 
has  elapsed  since  the  decision  was  pronounced.  There 
is  also  the  further  circumstance  adverted  to  by  Den- 
man,  J.,  that  the  Legislature  (who  must  be  assumed  to 
have  been  cognizant  of  the  decision)  have  not,  when 
passing  a  Representation  Act,  thought  fit  to  alter  the 
law  in  consequence  of  it    If  the  creation  of  faggot 


(a)  Ifopw,  &  Ph.  121  ;  S.  C.  18  (b)  Ifopto.  <fc  Ph.  189  ;  S,  0.  18 

a  B.,  N.  8.  36.  a  B,,  N.  S.  90. 
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votes  was  a  real  consequence  of  HeeUs  v.  Blain{a),  it        1872. 
would,  no  doubt,  have  received  the  attention  of  the  ~  r* 

'  Hadfisld  8 

Legislature.  It  is  submitted,  notwithstanding  the  ^^^ 
attacks  that  have  been  made  on  Hedis  v.  Blain{a), 
that  that  decision  was  perfectly  sound,  and  certainly 
that  it  ought  not  now  to  be  overruled.  It  has  been 
argued  on  the  other  side  that  sect.  26  of  the  Reform 
Act  contemplated  physiccU  possession  equally  in  the 
case  of  a  rent-charge  as  in  the  case  of  land ;  and  that 
in  the  case  of  a  rent^harge,  that  must  mean  payment 
of  the  rent  But  in  the  case  of  an  incorporeal  thing 
like  a  rent-charge,  there  can  be  no  such  thing  as 
phyaioal  possession.  The  only  possession  of  which 
such  a  thing  is  susceptible  is  necessarily  constructive* 
The  cases  of  Murray  v.  Th(yrniley  (b)  and  Hayden  v. 
The  Overseers  of  Twerton  (c)  establish  that  it  is  by  no 
means  essential  to  the  acquisition  of  the  franchise,  in 
respect  of  a  rent-charge  created  by  a  common  law 
conveyance,  that  there  should  have  been  an  actual 
payment  of  the  rent.  A  half-penny  or  anything  else 
handed  over  in  the  name  of  the  rent,  whether  or  not 
any  rent  be  due,  is  sufficient  within  Murray  v.  Thor- 
niley  (J)  and  Hayden  v.  TJie  Overseers  of  Ttverton  (c) 
to  vest  in  the  grantee  the  actual  seisin  and  possession 
of  the  rent ;  and  would  under  the  old  law  entitle  the 
grantee,  if  his  possession  were  violated,  at  once  to 
maintain  assize.  See  Oilhei't  on  Rents,  p.  108.  To  read 
Murray  v.  Thomiley  (6)  as  deciding  that  '*  actual  pos- 
session *'  meant  in  the  case  of  a  rent-charge  physical 
possession  is  entirely  to  misread  that  decision.     On 

{a)  'Hdpw.  A  Ph.  189  ;  S.  C.  18  (6)  1  lAUb^.  496  \  8,  C.  2  C.  B, 

a  B.,  N.  8.  90.  217. 

(c)  1  Lutv>.  510  ;  S.C.i  a  B.  1. 


Cask. 


106  MICHAELMAS  TERM, 

1872.  ^^®  contrary,  the  decision  adopted  in  Murray  v. 
HADFiBLD'r  ^^^^^y  (a),  and  followed  in  Hayden  v.  Tfe«  Overseers 
of  Twerton  (b)  (turning  on  the  nature  of  a  seisin  in 
fact  as  contradistinguished  from  a  seisin  in  law)  is  to 
the  full  as  technical  and  constructive  as  the  decision 
arrived  at  in  HeeUs  v.  Blain  (c).  The  difficulty  which 
exists  with  reference  to  questions  of  possession  in  the 
case  of  a  rent-charge  is  one  that  is  inherent  in  its 
incorporeal  character.  It  is  not  necessary  to  contend 
on  the  present  occasion  that  in  the  case  of  land  the 
Statute  of  Uses  vests  in  cestui  qm  ii^e  such  a  possession 
as  would  entitle  him  to  maintain  trespass.  On  this 
point  it  may  be  admitted  that  the  authorities  are  con- 
flicting, and  that  the  point  has  always  been  considered 
doubtful  Thus  in  Sanders  on  Uses,  5th  edit,  vol  2, 
.  p.  56,  it  is  said :  "  It  seems  doubtful  whether  the 
bargainee  can  maintain  an  action  of  trespass  before  an 
actual  entry."  On  this  point  the  anonjrmous  case  in 
Cro.  Eliz.  46,  and  Com,  Dig.  Tit  Uses(L.)  are  important 
authorities.  But  the  argument  as  to  trespass  has  at 
all  events  no  application  to  a  rent-charge,  since  in 
respect  of  a  rent-charge  no  such  action  as  trespass  ifi 
maintainable.  What  then  is  the  effect  of  the  Statute  . 
of  Uses  ?  One  of  its  most  ordinary  effects  as  regards 
land  was  to  dispense  with  the  necessity  for  any  formal 
entry  on  the  land  for  the  purpose  of  vesting  the  actual 
seisin  and  possession  of  the  estate.  Thus  at  common 
law  lessee  for  years  before  an  actual  entry  on  the  land 
had  only  an  interesse  termini  and  no  vested  estate. 
But  under  the  Statute  of  Uses  a  bargainee  for  years 

(a)  1  Lutw,  i96  ;  S,a2  C,  B.  (c)  ITopw.  fr  Ph,  189  ;  S,  C.  18 

217.  0,  B,  N.  S,  90. 

(6)  1  LiOto,  510  i  S.C.i  a  B.  1. 


XXXVI.  VICTOKIA.  107 

had  no  necessity  for  any  entry.  By  the  mere  operation  1872. 
of  the  statute  his  estate  was  vested  in  actual  posses-  hadfibld's" 
sion,  and  the  bargainor's  estate  was  turned  into  a  ^^*- 
reversion,  which  lay  in  grant,  and  would  therefore 
pass  without  livery  of  seisin  :  Lutwick  v.  Milton  (a), 
Barker  v.  Keat  (b),  2  Blixckstone's  Commentaries,  339. 
Similarly  in  the  case  of  a  freehold  estate  in  land  the 
actual  seisin  and  possession  of  the  estate  passed  by  force 
of  the  statute  to  cestui  que  use  without  actual  entry. 
In  Cruise's  Digest,  TiL  xi.  Use,  c.  3,  s.  35,  it  is  said, 
that  when  the  circumstances  necessary  to  the  execu- 
tion of  a  use  concur  '*  the  possession  and  legal  estate 
of  the  lands^  out  of  which  the  use  was  created,  is 
immediately  taken  from  the  feoffee  to  uses,  and  trans- 
ferred by  the  mere  force  of  the  statute  to  the  cesim 
que  use.  And  the  seisin  and  possession  thus  trans- 
ferred is  not  a  seisin  and  possession  in  law  only,  but 
an  actual  seisin  and  possession  in  fad :  not  a  mere 
title  to  enter  upon  land,  but  an  actual  estate."  So  as 
regards  a  freehold  rent-charge.  The  handing  over  of 
something  as  part,  or  in  name,  of  the  rent  (for  the 
purpose  of  giving  seisin  thereof)  was  necessary  at 
common  law  to  place  the  grantee  in  a  position  to  main- 
tain assize.  Though  not  exactly  an  attornment  (as  to 
which  see  Com.  Dig.  Tit.  Attommenty  B.),  it  was  an 
act  of  a  character  analogous  to  an  attornment;  and 
the  effect  of  the  Statute  of  Uses  with  regard  to  it 
would,  it  is  submitted,  be  the  same  as  if  it  were  strictly 
an  attornment.  Now  the  effect  of  the  Statute  of  Uses, 
as  regards  attornment,  was  to  vest  the  actual  seisin  of 
the  rent-charge  in  cestui  que  tise  without  any  attom- 

(a)  Oro.  Jac.  604.  (6)  1  Mod,  263  ;  2  Mod.  249. 
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1872.  ment  being  necessary.  Thus,  in  Com,  Dig,  Tit  AU 
Hadfield's"  ^orrvment^  L.,  it  is  said, "  an  attornment  is  not  neeessaiy 
Case.  where  the  estate  passes  by  way  of  use,  for  the  statute 
27  Henfh,  8,  c.  10,  executes  the  possession  to  the  use :" 
see  also jper  Parke,  B.,  in  Vigers  v.  Dean  of  St,  Paid'8(a). 
If  the  analogy  of  attornment  holds,  as  it  is  submitted 
it  does,  the  case  is  at  once  brought  within  the  doctrine 
of  Murray  v.  Thomiley  and  Bay  den  v.  The  Overseers 
o/Twerton,  since  there  is  then  by  virlue  of  the  Statute 
of  Uses  such  a  possession  in  ceetui  que  use  as  would 
enable  him  to  maintain  assize,  which  those  cases 
establish  as  the  true  test,  in  the  case  of  a  rent-charge, 
of  possession  within  sect  26  of  the  Reform  Act. 
The  anonymous  case  in  Cro,  Eliz.  46,  is  an  uncon- 
tradicted authority  as  to  the  right  of  cestui  que  use  to 
maintain  assize.  The  case  of  Cooke  v.  ^erle  (6)  may 
here  be  referred  to  as  a  case  in  which  the  rent-charge 
was  held  to  be  executed  by  the  Statute  of  Uses,  and 
cestui  que  use  by  the  effect  of  the  statute  to  have  the 
power  to  distrain. 

It  has  been  suggested  on  the  other  side  that  difficul- 
ties may  arise  under  sec.  3  of  the  Statute  of  Limita- 
tions (3  &  4  Wilt  4,  c.  27)  by  adhering  to  Hedis  v. 
Bh/m  (c).  That  suggestion,  however,  is  without 
foundation.  The  possession  referred  to  in  sec.  3  of  the 
Statute  of  Limitations,  is  not,  it  is  submitted,  that 
kind  of  possession  with  which  sec.  26  of  the  Reform  Act 
as  interpreted  by  Murray  v.  Thomiley  {d),  and  Hedis  v. 
Blain  (c)  deala     A  penny  paid  in  the  name  of  the  rent 

(a)  14  Q.  B,   928  ;  and  see  O).  (c)  Hopw.  A  PK  189  ;  8,  C,  18 

Liu.   309  6 ;    Sir  Moyle  Finch's      C.  B.  N,  8.  90. 
Case,  6  Rep.  68.  (d)  1  Lutw.  496  ;  8.a,2C,  B, 

(&)  2  Mod.  138.  217. 
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before  any  rent  was  due  would  not,  it  is  conceived,       1872. 
give  possession  of  the  rent  within  sea  3  of  the  Statute  "h^^^pikld^ 
of  Limitations.    Sea  10  of  the  Statute  of  Limitations        C^"- 
illustrates  the  difference  between  the  two  Acts  by 
enacting  ^'That  no  person  shall  be  deemed  to  have 
been  in  possession  of  land  merely  by  reason  of  having 
made  an  entry  thereon."    The  effect  of  an  entry  is 
pointed  out  in  Cole  on  Ejectment,  p.  67.    The  Statute 
of  Limitations  would  seem  to  have  contemplated  some 
more  complete  possession  than  that  with  which  the 
Statute  of  Uses  deals^  and  to  which  it  annexes  the  use, 
and  something  more  than  the  possession  which  would 
entitle  a  man  to  maintain  assize. 

He  referred  also  to  Co.  LitL  9  a,  and  Oale  on  Ease- 
ments, 3rd  ed.  p.  23. 

HerscheU,  Q.C.,  in  reply  {May  2,  1873).,  insisted,  for 
the  reasons  already  given,  that ''  actual  possession  "  in 
sea  26  of  the  Reform  Act  meant  physical  possession 
equally  in  the  case  of  a  rent-charge  and  of  land. 
Murray  v.  Thomiley  (a)  did  not  establish  the  right  to 
nuiintain  assize  as  the  test  of  "  actual  possession/'  but 
only  that  there  was  no  '*  actual  possession  "  where  that 
action  would  not  have  been  maintainable.  As  to 
Cooky.  JSerle  (b),  a  seisin  inlaw  vras  sufficient  to  giround 
a  distress  (c),  whereas,  for  the  maintenance  of  assize  it 
was  absolutely  essential  that  a  seisin  in  fact  should 
have  existed  antecedently  to  the  disseisin  in  respecrbf 
which  the  assize  lay.  That  the  right  to  bring  assize 
could  not  be  the  test  of  "  actual  possession"  was  shown 

(a)  ILutw.  496 ;  iSr.  C,  2  0.  B.  (c)  See  Com.   Dig.    Seiiin,   £,, 

217.  4  Co.  9  a. 

(h)  2  Mod.  138. 
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1872.        ^7  ^^^  consideration  that  assize  lay  until  the  writ  was 

Hadfold's"  '^^^"^^  ^y  *™®>  whereas  it  could  hardly  be  contended 

Casb.        |jia(;  a  man  who  had  for  years  been  out  of  the  receipt 

of  a  rent-charge  could  neyertheless  be  regarded  as  in 

the  '*  actual  possession  "  of  it. 

[Gbotb,  J.  At  an  earlier  period  of  the  argument  it 
was  said  that  Beelis  t.  Blain  (a)  was  not  quoted  by 
Mr.  Williams  in  his  work  on  Real  Property.  In  the 
10th  edition  (6),  at  p.  178,  I  observe  that  he  says, 
"  See,  however,  Anon,  Cro.  Eliz,  46 :  Com.  Dig.  Tit. 
Uses,  (I.);  ffeelis  v.  Blai(n,  18  C.  B.  JV.  8.  90."] 

BoviLL,  C.J.  In  this  case  the  Revising  Barrister  has 
allowed  the  claim  of  Joseph  Hadfield  to  the  franchise 
in  respect  of  a  rent-charge,  although  Hadfield  had  not 
had  for  six  months  previous  to  the  31st  day  of  Jvly 
the  actual  perception  of  the  rent-charge.  The  respon- 
dents contended  that  he  was  nevertheless  entitled  to 
the  franchise  in  respect  of  it,  because,  as  they  con- 
tended, as  soon  as  the  grant  was  made  he  was  by  force 
of  the  Statute  of  Uses  (27  Hen.  8.  c.  10)  in  '<  actual 
possession''  within  the  meaning  of  sect  26  of  the 
Reform  Act.  That  section  enacts,  ''That  no  person 
shall  be  so  registered  in  any  year  in  respect  of  his 
estate,  or  interest  in  any  lands  or  tenements  as  a  free- 
holder, etc.,  unless  he  shall  have  been  in  the  actual 
possession  thereof,  or  in  receipt  of  the  rentfi  and 
profits  thereof  for  his  own  use  for  six  calendar  months 
at  least  next  previous  to  the  last  day  of  Jvly  in  such 


(a)  Hopy>.  <fr  PK  189  ;  S.  C.  (6)  Published  March,  1873. 

18  O,  J5.,  N.  S.  90. 
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year."  This  section  therefore  applies  both  to  lands  1372. 
and  tenements,  and  a  rent-charge  is  a  tenement  within  hadfield'b' 
its  meaning.  In  the  cases  of  Murray  t.  ThomHey  (a)  C^"- 
and  Hayden  v.  The  Overseers  of  Twerton  (6),  in  both 
of  which  cases  the  grant  on  which  the  question  arose 
operated  wholly  at  the  common  law^  it  was  held  that 
in  order  to  satisfy  sect.  26  of  the  Reform  Act^  the 
grantee  must  have  had  for  the  required  period  the 
actual  perception  of  the  rent-charge.  So  far  the 
matter  was  clear  of  difficulty.  But  in  the  case  of 
H^eUs  T.  Bkbvn,  (c),  it  was  decided  on  the  construction 
of  the  Statute  of  Uses»  that  where  the  use  was  exe- 
cuted by  that  statute,  there  was  no  necessity  that 
cestui  que  use  should  have  had  the  actual  perception  of 
the  rent-charge,  but  that,  by  force  of  the  statute,  as 
soon  as  the  conveyance  was  executed,  cestui  que  use 
was  in  ^'actual  possession.^'  In  the  able  argument  of 
Mr.  HerschM  it  has  been  pressed  upon  us  that  that 
decision  was  not  warranted  by  law,  and  certainly,  to 
my  mind,  if  the  matter  were  now  res  Integra,  strong 
grounds  in  support  of  that  conclusion  have  been 
adduced.  Upon  the  first  view  of  the  question,  indeed, 
it  occurs  to  the  mind  that ''  actual  possession  "  of  the 
thing  granted  points  to  something  beyond  the  mere 
grant  itself.  But  Hedis  v.  Blain  (c)  has  decided  that 
where  the  use  is  executed  by  the  statute,  actual  per- 
ception of  the  rent-charge  is  not  necessary,  and  the 
question  is  whether  we  are  to  abide  by  that  decision 
or  to  lay  down  a  different  rule. 
On  the  part  of  the  respondents,  it  was  contended 

(a)  1  IaUw.  4D6  ;  S.  C,  2  C.  B.  (c)  Hopw.  dE;  PK  189  ;  S.  C,  18 
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1872.  ^b*t  the  Court  being  in  registration  appeals  the  court 
Hadfibld'iT  ^^  ultimate  appeal,  its  decisions  are  final,  and  ought 
Oabk  not  to  be  overruled.  We  must  remember^  however, 
the  mode  in  which  Acts  of  Parliament  are  passed. 
From  the  numerous  alterations  which  are  introduced 
during  the  passage  of  a  bill  through  the  Houses  of 
Parliament^  and  especially  when  a  new  jurisdiction  is 
created,  the  Court  is  at  times  placed  in  a  position  of 
very  great  difficulty,  and  it  is  almost  impossible  to 
preserve  a  strict  uniformity  of  decision.  In  BoUestan 
V.  Cope  (a),  this  Court  was  compelled  to  make  its  elec- 
tion between  authorities  which  conflicted  with  one 
another. 

I  should  be  sorry  to  lay  down  any  rule  which  might 
preclude   this  Court,  sitting  in  registration  appeals, 
even  where  the  point  raised  is  precisely  the  same  that 
has  been  already  decided,  and  especially  where  some 
earlier  authority  has  been  overlooked  or  a  principle  of 
law  clearly  mistaken,  from  re-considering  the  subject 
of  a  former  decision.     I  do  not  consider  that  our  for- 
mer decisions  are  binding  on  us  absolutely^  in  the  way 
in  which  the  House  of  Lords  considers  itself  bound ; 
nor  do  I  think  the  cases  are  parallel.    The  decisions  of 
the  House  of  Lords,  as  the  highest  tribunal  and  ulti- 
mate court  of  appeal,  are  authoritative  declarations  of 
the  law,  not  merely  by  lawyers,  but  by  the  whole  House 
of  Peers ;  and  it  is  only  in  modern  times  that  they  are 
pronounced  by  a  select  number  of  the  members.     But 
that  principle  has  never  been  applied  to  the  superior 
courts  of  common  law  when  exercising,  as  here,  a  pecu- 
liar jurisdiction.     Such  a  jurisdiction  is  exercised  by 

(a)  Jiopw.  4-  Colt.  488 ;  5.  C,  L.  R.  0  C.  P.  292.    " 
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the  Court  of  Queen's  Bench  in  appeals  from  Quarter  1872. 
Sessions,  by  the  Court  of  Exchequer  in  cases  affecting  H^pp,„jj'^ 
the  revenue,  and  by  this  Court  in  registration  cases  and  ^^®"- 
cases  arising  under  the  Railway  and  Canal  Traffic  Act. 
On  the  creation  of  a  new  jurisdiction,  time  must  ne- 
cessarily elapse  before  the  law  can  be  definitively  set- 
tled, and  occasional  mistakes  must  occur.  And  I  think 
it  would  be  attended  with  great  inconvenience  and 
mischief  if  the  Courts,  when  exercising  these  peculiar 
jurisdictions,  were  to  hold  that  a  decision,  though 
clearly  erroneous,  must  nevertheless  bind  them  con- 
clusively till  the  Legislature  intervened.  I  am  there- 
fore of  opinion  that  we  aire  not  so  bound  here,  but  that 
we  are  fully  at  liberty  to  re-consider  any  former  deci- 
sion that  has  been  pronounced  upon  these  Acts  of 
Parliament. 

The  question  then  is,  are  we  to  follow  the  authority 
of  Heelis  v.  Blain  (a),  in  the  present  case.  I  think  we 
should,  unless  it  be  clearly  made  out  that  it  cannot  be 
supported.  Mr.  fferacheU  undertook  to  satisfy  us  on 
this  point,  and  that  great  inconvenience  would  result 
if  we  upheld  it.  Now  if  the  question  were  one  of  general 
application  affecting  titles  and  the  practice  of  convey- 
ancers, I  should  have  tliought  we  ought  to  approach  it 
with  the  greatest  caution.  That,  however  is  not  the 
case.  We  have  only  to  ascertain  here  what  tlie  effect 
of  the  Statute  of  Uses  is  as  applied  to  the  2  ff'ilL  4, 
c.  45,  8.  26.  Eeelis  v.  Blain  (a)  was  a  decision  upon 
those  two  Acts,  and  simply  as  they  affect  the  franchise 
and  no  further.  The  question  involved  is  whether, 
when  a  grant  of  a  rent-charge  operates  in  favour  of 

« 

(o)  Hojnff.  dt  PA.  189  ;  8.  C,  IS  C.  B.  N.  S.  90. 
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1872.        ce^^i  9^€  use  under  the  statute,  cestui  que  use  is  in 
~ ;      actual  possession  from  the  time  of  the  grant.     Heelia 

Cask.  y.  Blain  (a)  was  a  decision  that  he  was,  and  the  Courts 
in  giving  judgment,  relied  on  several  authorities  in 
support  of  that  view :  Amonymous  (6)9  Com,  Dig,  Tit. 
Uses,  (I.)>  Co.  LUt.  315  a,  and  Butler's  note,  and  Btur- 
ton's  Vompendium  of  the  Law  of  Real  Property, 
§  1116.  Unfortunately,  there  are  several  other  autho- 
*  rities,  which  Mr.  Herschell  has  now  brought  before  us, 
but  which  were  not  before  the  Court  upon  that  occa- 
sion, and  it  would  certainly  have  been  more  satisfac- 
tory if  those  authorities  had  been  fully  considered. 
For  myself,  I  own  that  Mr.  HerscheU's  argument  has 
shaken  my  confidence  in  the  decision  of  Heelis  v. 
£^in(a);  but  I  think  that  to  raise  a  doubt  in  our 
minds  as  to  the  correctness  of  that  decision  is  not 
enough,  but  that  Mr.  Herschdl  was  bound  to  satisfy. us 
that  it  is  clearly  wrong.  I  am  of  opinion  that  his 
argument  has  not  gone  that  length. 

There  are  many  authorities  in  the  books  which 
show  that  for  a  great  length  of  time  the  Statute  of 
Uses  has  been  regarded  as  giving  a  possession,  which, 
for  some  purposes,  at  all  events,  is  treated  as  an 
'^  actual  possession."  The  most  ordinary  instance  of 
this  was  the  effect  of  the  bargain  and  sale  for  a  year  in 
the  conveyance  by  lease  and  release.  The  land  was 
frequently  at  a  distance,  and  in  the  possession  of  a 
tenant,  and  it  was  doubted  at  first  whether  the  bar- 
gain and  sale  had  the  effect  of  transferring  the  posses- 
sion so   as  to  dispense  with   an  actual  entry.     See 


(a)  ffopw.  <fe  Ph.  189  ;  8.  C,  18  (6)  Oro.  BUz.  46. 
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Barker  v.  Keate  (a),  where  it  is  stated  to  have  been        1972. 
Nojfa  opinion  (and  Noy  has  always  been  considered   ~^^^^^^^ 
a  great  authority)  that  this  form  of  conveyance  could '       C^^*- 
never  be  maintained  without  the  actual  entry  of  the 
lessee.    In  Preston  on  Conveyancing,  2nd  ed.,  vol.  ii.,  p. 
219,  treating  of  "  a  lease  and  release,"  it  is  said — "  By 
the  common  law,  and  till  the  statute  for  the  amendment 
of  the  law  (b),  attornment  of  the  particular  tenant  was 
essential  to  the  validity  of  the  grant,  and  the  tenant 
might  in  many  cases  withhold   attornment,  or  the 
grantor  or  grantee  might  die  before  attornment  had 
taken  place.    Each  of  these  events  would  defeat  the 
grant;  for  unless  attornment  was  obtained  in  the  life- 
time of  the  grantor,  and  also  of  the  grantee,  the  grant 
became  inoperative  and  failed  of  effect.     Besides,  there    . 
was  a  notoriety  attending  livery  or  attornment  which 
must  have  been  distressing  in  transactions  of  delicacy 
which  required  secrecy;   and,  in  giving  the  history 
of  this  assurance,  it  is  said  this  conveyance,"  i.e,,  the 
conveyance  by  lease  and  release,  "  was  at  first  only 
purposely  contrived  by  Serjeant  Francis  Moore,  at  the 
request  of  Lord  Norria  to  the  end  that  some  of  his 
kindred  or  near  relations  should  not  take  notice  by  any 
search  of  public  records  what  conveyance  or  settlement 
he  should  make  of  his  estate.    In  Barker  y.' Keate  (a) 
also,  it  is  stated  by  Lord  C.  J.  Norths  that  Mr.  Serjt. 
Moore  was  the  inventor  of  this  mode  of  assurance. 
The  inconveniences  thus  experienced  naturally  led 
men  of  extensive  practice  to  contrive  some  mode  of 
conveyance  by  which  the  estate  might  be  transferred 
immediately  and  without  any  interval  from  one  man 

(a)  2  Mod.  252.  (()  4  Anne,  <^  16,  $.  9. 

I  2 
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1872.       to  another,  although  both  parties  were  at  a  distance 
Hadfield'b    ^^^^^  ^^®  lands,   and   without   even  the  necessity  of 

Case.  their  meeting  for  the  purpose,  or  their  giving  any 
written  authority  to  deliver  or  receive  the  seisin." 
See  also  Mr.  BythewoooTs  note  to  Nay's  Maxima, 
9th  ed.  p.  289.  At  p.  228,  Mr.  Preston  says  fur- 
ther, "  The  bargain  and  sale  passed  an  use,  and  the 
use  was  executed  by  the  statute  uf  27  Hen.  8  for 
transferring  uses  into  possessions,  and  the  use  became 
a  term,  in  other  words,  an  actual  estate]  and  the 
bargainee  was  without  entry  precisely  in  the  same 
circiKnstances  as  a  lessee  at  the  common  law  was  after 
entry  or  attornment,  with  the  difference  only  that  a 
bargainee  could  not  maintain  trespass  for  any  injury 
to  the  possession  until  he  had  actually  entered ;  but 
this  was  a  circumstance  which,  though  it  affected  the 
remedy  for  injuries  to  the  possession,  was  not  of  any 
importance  in  the  cont»ideration  of  the  principles  on 
which  the  doctrine  of  releases,  in  enlargement  of  a 
vested  estate  for  years,  depended"  (a).  In  Barker  y, 
Keate  (6),  the  question  raised  by  a  special  verdict  was, 
"  whether  there  was  a  good  tenant  to  the  prascvpe  or 
not,  which  was  made  by  a  bargain  and  sale,  but  no 
money  paid,  nor  any  rent  reserved  but  that  of  a  pep- 
percorn, to  be  paid  at  the  end  of  six  mouths  upon 
demand^  and  the  release  and  grant  of  the  reversion 


(a)  It  should  be  remarked  that,  present    right    or    future    enjoy- 

at  p.  232,  Mr.  Preston  further  says,  ment,  they  were  perverting  the 

"  While  the  profession  read  Little-  use,  and  the  object  of  this  species 

ton    or   Lord     Cokeys    comments  of  aasurance  ;  and  were  reasoning 

in  a  literal  sense,  as  requiring  that  on  principles  which  were  inappli- 

there  should  be  an  estate  accom-  cable." 

panied  with  actual  possession,  and  (6)  1  Mod.  268  ;  2  Mod.  249. 

not  merely  a  vested  estate  giving  a 
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thereupon  was  only  'for  divers  good  considerations.'        1872. 
The  question  was,  If  this  lease,  upon  which  no  rent    h^dpibld's" 
was  reserved  but  that  of  a  peppercorn,  be  executed  by        ^^»*- 
the  Statute  (27  Hen,  8,  c.  10,)  of  Uses,  or  not.     If  it  be, 
then  there  is  no  need  of  the  entry  of  the  lessee,  for 
the  statute  will  put  him   in   actual   possession,  and 
then  the  inheritance,  by  the  release  or  grant  of  the 
reversion,  will  pass.     But  if  this  lease  be  not  within 
the  statute,  because  no  use  can  be  raised  for  want  of  a 
consideration,  then  it  must  be  a  conveyance  at  the 
common   law,  and   so  the   lessee  ought  to  make  an 
actual  entry,  as  was  always  usual  before  the  making  of 
the  statute."    And  "judgment  was  given  by  the  whole 
Court,  that  the  word  'grant'  in  the  lease  will  make 
the  land  pass  by  way  of  use  :  that  the  reservation  of  a 
peppercorn  was  a  good  consideration  to  ra'se  an  use  to 
support  a  common  recovery :    that   this   lease   being 
within  the  statute  of  uses,  there  was  no  need  of  an 
actual  entry  to  make  the  lessee  capable  of  the  release ; 
for,  by  virtue  of  the  statute  he  shall  be  adjudged  to  be 
in  actual  possession,  and  so  a  good  tenant  to  the  prce- 
eipe."     In  all  the  ordinary  forms  of  conveyance  by 
lease  and  release,  so  hmg  as  that  form  of  ccmveyance 
was  in  use,  it  was  the  practice  to  describe  the  lessee 
under  the  bargain  and  sale  for  a  yeur  as  in  actual  pos- 
session by  force  of  the  bargain  and  sale.      In  AnO" 
nymous,  Cro.  Eliz.  46,  it  is  laid  down  that  cestui  que 
%ise,  "  at  this  day"  (28  Eliz.)  '*  is  actually  seised  and 
in  possession  of  the  land,  so  as  he  may  have  assize," 
though  Lord  Bridgman,  in  Geary  v.  Beacroft{a),  lays 
it  down,  that  he  cannot  maintain   trespass.      If  we 

(a)  Lonl  BridtjtiiaiCs  JudyirunUs.  496  ;  Carter^  06. 


Cabm. 
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1872.  "were  to  go  through  the  authorities,  with  the  object  of 
Hadpebld's"  reconciling  them  and  laying  down  a  rule  consistent 
with  all  of  them,  we  should  be  embarking  in  a  hope- 
less task.  For  some  purposes  the  Statute  of  Uses  has, 
for  more  than  two  centuries,  been  held  to  confer  an 
actual  possession,  and  for  others  not.  The  question  is, 
whether  we  can  say,  on  a  review  of  the  authorities, 
that  ffeelis  v.  Blain{a)  was  clearly  wrong.  If  the 
matter  were  res  integra^  I  should  be  disposed  to 
adhere  to  the  plain  words  of  the  enactment  in  sect.  26 
of  the  Reform  Act,  and  to  hold  that  ''  actual  posses* 
sion"  meant  what  the  words  import  The  words, 
however,  are  ^  lands  and  tenements,"  and  no  doubt 
there  is  a  difficulty  in  applying  the  words  ''actual 
possession"  to  the  case  of  an  incorporeal  hereditament^ 
such  B&  a  rent-charge,  which  is  held  to  be  included 
under  the  word  "tenement.*'  It  is  said  that,  by  up- 
holding Heelis  v.  Blain  (a),  we  may  afford  the  means 
of  evading  the  Act,  but,  even  if  that  be  so,  it  may, 
with  equal  ease,  be  evaded  by  the  payment  of  a 
merely  nominal  sum,  and  there  is  hardly  any  Act  of 
Parliament  which  ingenious  minds  may  not  find  some 
means  of  evading.  However  that  may  be,  the  deci- 
sion of  Heelis  v.  Blain  (a)  has  now  been  acted  on  for 
years,  and  has  regulated  the  franchise  since  1864,  and 
the  Legislature,  when  passing  a  Representation  Act, 
has  not  thought  fit  to  enact  any  amendment  of  the  law 
as  in  Heelis  v.  Blain  (a)  it  is  laid  down. 

I  think,  upon  the  whole,  that  no  sufficient  grounds 
have  been  adduced  to  make  it  imperative  on  us  to 
overrule  the  case  of  Heelis  v.  Blain  (a),  and  that  Mr. 

{a)  Hojno.  d-  Ph,  189  ;  S.  0.,  18  C,  B.  N,  S.  90. 
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HerschM  has  not  satisfied  us  that  it  is  so  clearly  wrong        1872. 
that  we  oufirht  to  overrule  it.     The  decision  of  the  ~_;  r" 

^  Hadfixld  s 

Revising  Barrister  must  therefore  be  affirmed.  Case. 

Bbett,  J.  The  question  is,  whether  the  claimant  has 
been,  within  sect  26  of  the  Reform  Act,  in  "  actual 
possession"  of  this  rent-charge  for  the  six  months  prior 
to  the  31st  of  t/t<2y,  as  that  section  prescribes.  It  is 
said  that  he  has,  because,  on  the  authority  of  Heelis  v. 
Blain  (a),  he  has  been  in  "  actual  possession"  by  force 
of  the  Statute  of  Uses  from  the  day  when  the  grant 
was  made ;  and,  unless  we  are  prepared  to  overrule 
Heelis  v.  Blavn  (a),  this  contention  is  correct.  On  the 
part  of  the  appellant,  it  has  been  argued  that  Heelis  v. 
Blain  (a)  ought  to  be  overruled.  On  the  part  of  the 
respondents,  that  we  have  no  power  to  do  so ;  firstly, 
because  this  Court  is  a  court  of  ultimate  appeal  in  re- 
gistration cases ;  and,  secondly,  upon  the  words  of  sect. 
66  of  6  Vict,  a  18,  which  enacts  that  every  judgment 
or  decision  of  the  Court  '*  shall  be  final  and  conclusive 
in  the  case,  upon  the  point  of  law  adjudicated  upon, 
and  shall  be  binding  upon  every  Committee  of  the 
House  of  Commons  appointed  for  the  trial  of  any  peti- 
tion complaining  of  an  undue  election  or  return  of  any 
member  to  serve  in  Parliament''  Cases  have  been 
cited,  as  showing  that  the  House  of  Lords,  when  act- 
ing judicially,  cannot  overrule  its  former  decisions.  I 
doubt  whether  that  be  the  meaning  of  what  is  there 
stated ;  and  whether,  if  it  were  clearly  made  out  that 
a  former  decision  was  erroneous,  it  would  not  be  com- 
petent for  the  House  of  Lords  to  re-consider  the  mat- 

(o)  Hopw.  4r  Ph.  189 ;  S.  C,  18  0.  B.  N.  S.  90. 
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1872.        ^^^  ^°  ^  subsequent  case.     Be  that  as  it  may,  I  think 
Hadfield's"  ^^*^  *^^®  Court,  exercising  a  jurisdiction  conferred  by 

Case.  ^  particular  Act  of  Parliament,  is  bound  to  administer 
that  law  which  it  is  convinced  is  corrects  I  abide  by 
■what  I  said  in  Orm6«  Case  (a),  that  the  Court  is  bound 
to  adhere  loyaDy  to  its  former  decisions,  unless  clearly 
satisfied  that  they  are  wrong ;  but  that  if  we  are  so 
satisfied,  we  ought  not  to  follow  them.  The  Court  has 
acted  on  that  principle  upon  more  than  one  occasion- 
As  to  the  words  of  sect.  66,  on  which  reliance  was 
placed,  by  the  very  terms  of  that  section  the  judgment 
is  only  to  be  final  in  the  case  in  which  it  is  pro- 
nounced. 

The  question  then  to  be  dealt  with  is,  are  we  to 
overrule  the  case  of  Heelie  v.  Blain  (6).  The  decision 
there  was  that  the  phrase  "actual  possession"  in  sect. 
26  of  the  Reform  Act  must  have  the  same  meaning 
ascribed  to  it  ns  the  word  '^  possession"  in  the  Statute 
of  Uses.  The  authorities  to  which  my  lord  has  re- 
ferred show  by  a  continuous  and  general  interpretation 
of  conveyancers  and  courts  that  the  possession  spoken 
of  in  the  Statute  of  Uses  is  to  be  deemed  to  be  an 
actual  possession ;  and  that  that  is  so  not  only  in  the 
case  of  a  rent-charge,  but  in  the  case  of  land.  If  once 
there  be  actual  possession,  it  must  continue  until  it  be 
got  rid  of.  In  the  case  of  land,  when  there  is  a  pos- 
session on  which  trespass  is  maintainable,  it  can  be 
visibly  seen  when  it  is  got  rid  of;  and  so  in  the  case 
of  the  quasi  actual  possession  conferred  by  the  Statute 
of  Uses,  there  would  I  think  be  no  great  difficulty  in 


(a)  Ante,  p.  60 ;  S,   C,  L,  R  8  (6)  ffopw,  d:  PL  IS9  ;  S.  C,  18 

C.  P.  299.  C.  B.  N.  S.  90. 
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showing  that  it  had  been  got  rid  of,  by  some  visible  1872. 
act.  If  during  the  six  months  prior  to  the  31st  July  jj^^^^^^j^,^ 
the  possession  should  have  been  thus  got  rid  of,  then  Ck%%. 
oi  course  it  has  not  continued  for  the  required  period^ 
and  there  is  consequently  no  vote.  No  doubt,  in  the 
case  of  a  rent-charge  there  is  more  difficulty  in  seeing 
when  the  possession  is  got  rid  of.  If  the  rent  were 
assigned  within  the  six  months,  the  right  to  the  pos- 
session would  be  visibly  gone.  If  the  rent  became  due 
during  the  six  months,  and  was  not  paid,  it  may  be 
(though  whether  it  be  so  or  not  I  am  not  now  pre- 
pared to  say)  that  the  mere  abstaining  to  receive  the 
rent  might  be  considered  evidence  of  a  ceasing  to  hold 
possession.  But  it  seems  to  me  that  the  actual  pos- 
session of  the  rent-charge  being  once  in  the  grantee  by 
force  of  the  Statute  of  Uses,  it  must  from  its  nature 
be  taken  to  remain  in  him  until  some  rent  be  due  and 
be  not  received,  or  until  he  has  done  $ome  act  to 
divest  himself  of  it.  That  is,  I  think,  substantially 
the  effect  of  Heelia  v.  Bla%7i  (a),  and  it  is  sufficient  to 
say  that  that  decision  has  not  been  shown  to  be  clearly 
wrong.  So  far  from  saying  that,  however,  I  must  own 
that,  paying  the  deference  which  is  due  to  the  great 
learning  and  ability  of  the  judges  who  decided  it,  I 
am  wholly  unprepared  to  make  any  such  assertion.  I 
admit  that  the  decision  is  anomalous  with  regard  to 
the  Franchise  Acts ;  but  the  anomaly  arises  from  the 
construction  which  has  for  so  many  yeare  been  put  by 
conveyancers  and  courts  upon  the  Statute  of  Uses,  and 
must  remain  until  the  Legislature  intervenes.  I  there- 
fore think  tlie  decision  of  the  Revising  Barrister  should 
be  affirmed. 

(rt)  ffopto.  ds  Ph.  189  ;  S.  C\  18  C.  B.  N.  S.  90. 
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1872.  Grove;  J.    I  am  of  the  same  opinion.     I  feel  bound, 

HADFixLD'a'  ''^^'''^^^®''>  candidly  to  admit  that  if  this  matter  were 

Ca8».  before  us  for  the  first  time  I  should  have  been  inclined, 
reading  sect  18  and  sect.  26  of  the  Reform  Act  together, 
to  hold  that  the  words  of  sect.  26  meant  that  there 
should  be  something  more  than  a  mere  secret  con- 
veyance,  which  might  be  handed  back  the  moment  the 
object  had  been  accomplished.  It  is  true  that  as  re- 
gards things  that  lie  in  grant  a  similar  evasion  might 
be  practised,  even  though  an  actual  payment  of  rent 
had  been  made.  Still,  looking  at  the  language  em- 
ployed, apart  from  the  case  of  Beelis  v.  Blain  (a),  it 
appears  to  me  to  point  to  something  that  is  capable  of 
demonstration,  and  which  would  afford  some  informa- 
tion to  the  public  as  to  the  fact  of  possession.  The 
case  of  Murray  v.  Thomiley  (b)  turned  upon  the 
meaning  of  the  words  *'  actual  possession,"  and  Tindal^ 
C.J.,  in  delivering  the  judgment  of  the  Court,  said, 
'*  The  question  undoubtedly  turns  upon  the  meaning 
of  the -words,  'actual  possession,'  and  we  thiuk  those 
words  mean  a  possession  in  fact,  as  contradistinguished 
from  a  possession  in  law,  and  that  as  the  possession  in 
fact  of  a  rent-charge  must  be  the  actual  manual  receipt 
of  the  rent  itself,  or  some  part  of  it,  or  of  something 
in  lieu  of  it,  so  there  could  be  no  such  possession  in 
fact  in  this  case,  when  the  first  payment  of  the  rent 
did  not  become  due  until  after  the  expiration  of  the 
month  of  Jvly,  and  where  nothing  whatever  took 
place  but  the  mere  execution  of  the  deed.''  And 
further  on  he  says :  "  The  actual  possession  of  rent 


{a)  Hopw.  A  Ph.  189  ;  5.  C,  18  (6)  1  Luiw.  496  ;  S,  C,  2  C.  B. 

C.  B.  N.  S.  90.    "  -  217. 
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being  therefore  a  well-knawn  legal  phrase  or  expression,        1 972 . 

the  Legislature  cannot  be  taken  to  have  used  it  in  any    HAMm^^T 

other  than  such  well-known  sense,  that  is,  as  contra-        ^^^■• 

distinguished  from  such  possession  in  law,  or  right  to 

the  rent-charge,  as  the  bare  delivery  of  the  deed  or 

grant  would  confer.'^    If  the  cases  that  have   been 

brought  before  us  as  to  the  phrase  ''actual  possession'' 

had  been  before  Tindal^  C. J.,  he  would  hardly  have 

used  the  term  "  well-known,"  as  applied  to  it.     The 

cases  show  that  the  term  "  actual  possession  "  has  been 

applied,  for  some  purposes  at  all  events,  to  a  possession 

which  certainly  is  not  a  physical  possession.    The 

difficulty  has  arisen  from  the  subtleties  practised  by 

conveyancers,  for  the  words  of  the  Statute  of  Uses 

seem  in  themselves  to  be  clear  and  intelligible.    All 

that  was  intended  by  the  statute  was  to  make  the 

ownership  of  real  property  a  matter  of  notoriety,  and 

to  prevent  an  apparent  owner  being  put  forward  while 

the  real  beneficial  ownership  was  kept  secret     But 

we  know  how  this  object  was  defeated  by  the  mere 

introduction  of  a  few  words  into  the  conveyance ;  and 

also  how  the  statute  was  the  means  of  enabling  a 

possession  to  be  given,  as  previously  to  the  statute  it 

could  not,  by  mere  parchment.    On  referring  to  the 

cases  we  get    involved  in   a  labyrinth  of  phrases, 

and  Mr.  Mdlor,  on  being  appealed  to,  supplied  us 

with  a  new  expression,  viz.,  "  constructive  actual  pos- 


session." 


As  regards  our  decision  here,  the  ground  that  influ- 
ences my  judgment  and  induces  me  to  concur  in  up- 
holding Hedis  v.  Blain  (a)  is,  that  on  looking  at  the 

(a)  Hopw.  dfPh.  189;  JS,  a,  18  a  B,  N.  S.  90. 
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1872.        authorities  we  find,  that  the  words  ^'actual  possession" 

Hadfield'b  ^^^^  '^^^^  ^sed  in  a  sense  which  will  sustain  the 
Cask.  authority  of  that  case,  and  though  my  own  opinion 
would  have  been,  if  the  matter  were  new,  that  the 
words  of  the  Reform  Act  must  mean  something  dif- 
ferent, I  am  not  now  prepared  to  go  the  length  of 
overruling  it  I  agree  that  this  Couil;  ought  not  to 
overrule  its  own  previous  decision,  unless  it  be  clearly 
wrong,  especially  when  it  has  been  acted  on  for  several 
years,  and  when  as  here  the  Legislature,  in  dealing 
with  the  subject  of  representation,  has  recognised  the 
authority  of  that  decision  by  leaving  the  law  un- 
altered. 

With  regard  to  the  words  of  6  Vict  c.  18,  s.  66,  they 
do  not  make  the  decision  final  and  conclusive  to  all 
intents  and  purposes,  but  only  in  the  case  adjudicated 
upon.  Still,  inasmuch  as  the  section  says  that  it  is  to 
be  binding  on  every  Committee,  an  inconvenience 
would  arise  if  two  inconsistent  decisions  came  before 
the  same  tribunal. 

Upon  the  whole,  I  think  that  an  overwhelming 
case  ought  to  be  made  out  to  induce  us  to  do  what 
Mr.  Hersckell  asks,  and  looking  to  the  language  em- 
ployed in  the  older  cases  I  am  not  prepared  to  do  it. 

Dbi^Man,  J.  1  am  of  the  same  opinion.  The  ques- 
tion is,  what  is  the  meaning  of  the  words  '^  actual 
possession  "  in  sect.  26  of  the  Reform  Act,  when  applied 
to  a  rent-charge  created  by  a  conveyance  to  a  use 
which  is  executed  by  the  statute.  PHmd  /acig,  no 
doubt,  *'  actual  possession  "  means  possession  in  fact, 
but  there  are  many  cases  in  which  what  is  called 
actual  is  really  constructive,     A  recent  case  is  Olud- 
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stone  V.  Pad/wick  (a),  where  a  seizure  by  the  sheriflF,        1872. 
executed  at  a  mansion  house,  was  held  on  th^  facts  to    hadfield's 
he  an  "  actual  seizure ''  within  19  &  20  Vict.  c.  97,  s.  1,        ^^s^- 
of  goods  at  a  farm-house  about  a  mile  distant.     When 
the  subject-matter  is  incorporeal,  as  is  the  case  of  a 
rent-charge,    "  actual    possession "   can   hardly   mean 
actual  manual  possession.     We  then  come  to  the  case 
of  Heelis  y.  Blain  (&),  a  decision  directly  in  point  on 
this  very  section ;   and  subsequently  to  that  decision 
there  has  been  legislation  on  the  subject  of  the  fran- 
chise ;  yet  the  Legislature,  though  it  must  be  presumed 
to  have  been  aware  of  that  decision,  has  not  thought 
fit  to  alter  the  law  in  consequence  of  it.     That  being 
so,  the  decision  ought  I  think  to  be  binding  on  us, 
unless  it  be  conclusively  established  that  it  was  wrong. 
Notwithstanding  the  very  able  argument  of  Mr.  Her- 
echeU  I  am  by  no  means  clear  that,  if  the  question  had 
come  before  us  now  for  the  first  time,  I  should  have 
differed  from  the  decision  arrived  at  in  Hedi6w,Blain(h\ 
and  certainly  before  doing  so  I  should  have  desired  to 
take  time  to  look  into  the  authorities.     Under  these 
circumstances  I  do  not  think  that  this  is  a  case  in 
which  the  Court  ought  to  overrule  its  former  decision. 

Decision  affirmed. 

Attorneys — For  Appellant,  J,  E,  Fox,  for  R,  Evans, 

Aahton-under-Lyne. 
For  Respondents,  Rickards  iS?  Walker, 
for  J,  W.  MeUor,  Oldham, 


(a)  L.  R.  6  Exch.  208.  (6)  Hopio.  A  Ph,  189;  S,  C\  18 

C.  B.  N.  S.  90. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

UNDER  THE  STAT.  6  VICT.  c.  18, 

IN 

MICHAELMAS  TERM,  1873, 

IN  THE 

THIRTY-SEVENTH  YEAR  OF  QUEEN  VICTORIA, 


NosEwoRTHY,  Appellant;  Overseers  of 
BucKLAND-iN-THE-MooR,  Respondents. 

A  T  a  Court  held  by  tho  Revising  Barrister  appointed        1873. 
to  revise  the  List  of  Voters  for  the  eastern  division  of 


Nov.  18. 

the   county  of  Devon,  Robert  Tucker  objected  to  the  Overeeors 
name  of   the  appellant  being  retained  on  the  list  of  authority  to 
voters  for  the  parish  of  Buckland-in-the-Moor,  in   the  'f  the  wgUur 

:  1  j;«:„;^«  transmitted  to 

said  division.  ^^^  ^^  ^^^ 

The  Barrister   called   on    the  objector  to  prove  his  ^^^^^  ^^  ^^® 
notice  of  objection  to  the   voter,   when  the  following  must  publish 

•*  ^   it  m  Its  la- 

facts  appeared  : —  tegrity. 

Therefore, 

On  the  copy  of  the  part  of  the  register  of  voters  of  the  where  upon  a 

change  in  tho 
abode  of  a 
county  TOtcr  the  list  transmitted  by  the  clerk  of  the  peace  was  altered  according! r  by 
the  overseers,  and  publiithed  by  them  in  \U  altered  state  :  Ilefd,  that  a  notice  of  objec- 
tion sent  by  post,  aiddressed  to  the  voter's  place  of  abode  as  described  in  such  published 
list,  was  not  addresf«.l  to  his  "  place  of  abode  as  dc;}cribed  in  the  List  of  Voters  "  irithiu 
6  Vict.  c.  18,  s.  100,  i""^  •.••.•i»c'-;MentJ7  rhat  there  had  been  no  sufficient  sennco  of  the 
notice  under  that  section. 

VOL.  11.      H.  C.  K 
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1873. 

NOSEWORTIIY 

V. 
OVERSEEIIS  Oi' 

Buck  LA  ND- 

IX-THE-MOOR. 


said  Eastern  division  relating  lo  ilic  said  f  aiisb,  sent  by 
the  clerk  of  the  peace  of  the  paid  county  to  the  overseers 
of  the  poor  for  the  said  parish,  the  name  of  the  said  voter 
appeared  as  follows : — 


liobcrt 
}ioicworihy 


Boddaclcare      \  House  and  land 
in  tills  parish    I     qa  occupier 


[ 


Boddadeave 


The  overseers,  knowing  that  the  appellant  had  ceased 
to  occupy  or  reside  at  the  said  farm  called  Boddadeave, 
and  was  now  occupying  and  residing  at  a  farm  called 
Boicdciiy  in  the  same  parish,  before  publishing  the  list 
erased  the  words  "  Boddadeave  in  "  in  the  second 
column,  and  ''Boddadeave^'  in  the  fourth  column,  and 
inserted  the  word  ''Boicden  *'  in  each  column,  and  they 
duly  signed  and  publifchcd  the  list  so  altered. 

In  the  list  published  by  the  overseers,  therefore,  tho 
name  appeai-s  as  follows  : 


Bohcrt 
Noseworthy 


i?arfif«i«if<iiiii  w 

this  parish 

Bctcdcn 


HouFe  and  land 
as  occupier 


Btddm^Mm 


Botcden 


The  original  copy  of  tho  register  sent  to  the  overseers 
was  printed,  and  tho  alteration  was  in  writing. 

The  objector  duly  sent  by  post  to  the  voter  a  notice 
of  objection,  founded  on  the  third  and  fourth  columns  of 
the  register,  which  was  in  all  respects  in  the  form  given 
by  tho  28  &  29  VicL  c.  86,  eched.  A.,  No.  2,  unless  it 
was  defective  in  the  matters  hereinafter  mentioned,  and 
such  notice  of  objection  was  posted  in  due  time  by  the 
ofcjector. 

The  notice  of  objection  was  addressed  as  follows : — 
*•  To  Mr,  Uohert  Noscicorthj,  of  Bondcn  Faring  Buck' 
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land-bi'the-Moor ;''  this  was  tbo  correct  address  of  tbo        1373. 
voter  at  the  time  the  notice  was  sent. 

On  behalf  of  the  voter  it  was  objected  that  tbo  notice  v. 

was  insufiBcient,  and  that  the  Revising  Ban-ister  bad  no     Blcklan*i>' 
power  to   erase  tbo  voter's   name— first,  because   the   ^''■^**^*^^^^- 
alteration  made  by  the  overseers  in  tbo   copy  of   the 
register  sent  to  them  was  unautboriseJ  and  void,  and 
the  notice  ought  therefore  to  have  boon  addressed  to 
Bodilacleave,  and  not  Bowden  Farm ;  secondly,  because 
tbo  said  notice  should- have,  at  any  rate,  boon  addressed 
ipsissiniis  verbis  of  the  list,  as  published  by  the  over- 
seers, and  the  second  line  should  therefore  have  been 
"  this  parish  Bowden  "    instead  of  Bowden  Farm  ; 
thirdly,  it  was  further  contended  on  behalf  of  the  voter 
that  the  Bevising  Barrister  had  no  power  to  expunge 
his  name  from  the  register,  inasmuch  as  the  alteration 
was  a  mistake  of  the  overseers  within  the  meaning  of 
6  Vict.  c.  18,  8.  40,  which  the  Revising  Barrister  was 
boand  te  amend,  and  that  having  made  such  amend- 
ment, and  restored  the  list  to  its  original  condition,  no 
person  of  the  name  of  lioheH  Noseworthy,  living  at 
Bowden,   and  qualified  in   respect   of    a   farm   called 
Bowden,  would  appear  on  tbo  said  list,  and  tbo  notice 
of  objection  would  for  this  reason  be  null  and  void. 

On  behalf  of  the  objecter  it  was  answered — first,  that 
the  copy  of  the  register,  which  is  by  tbo  6  Vict,  c.  18, 
8.  6,  made  the  list,  and  which  is  referred  to  in  28  &  29 
Vict.  c.  86,  sched.  A,  No.  2,  was  the  copy  signed  and 
published  by  the  overseers,  and  it  was,  therefore,  the 
address  upon  the  list  so  signed  and  published,  to  which 
tho  notice  ought  to  be  addressed ;  second,  that  even  if  a 
correct  copy  of  the  original  register  was  to  be  taken  to 
be  the  list,  tho  published  copy  being  authenticated  in 

K  2 
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1873.        ^^^  mode  provided  by  the  Act,  and  published  by  the 

"^J^      ]  persons  authorised  to  do  so,  an  objector  was  justified  in 

V.  assuming  it  to  be  a  correct  copy  of   the  register  and 

OVERSEEBS  OP 

BncKLAND-  acting  upon  it,  and  a  notice  addressed  by  him  accor- 
dingly was  sufBcicnt ;  third,  that  the  objector  having  no 
means  of  knowing  that  the  alteration  was  made  by  the 
overseers,  and  having  taken  reasonable  means  to  comply 
with  the  Act,  the  notice  was  a  sufficient  compliance 
therewith ;  fourth,  that  if  a  notice,  addressed  according 
to  the  list  published  by  the  overseers  were  insufficient, 
an  alteration  made  by  the  overseers  would  render  it 
impossible  that  the  person  whoso  address  was  altered 
should  be  objected  to,  while  no  inconvenience  would  bo 
inflicted  on  the  voter  by  holding  a  notice  directed  to  the 
altered  address  to  be  sufficient,  because  every  voter 
must  inspect  the  published  list  in  order  to  be  sure  that 
he  has  not  been  objected  to;  the  voter  might,  therefore, 
be  taken  to  be  aware  of  any  alteration  made  in  the  list ; 
fifth,  that  it  was  not  necessary  that  the  notice  should 
contain  a  fac-simile  of  the  address  given  on  the  list,  if 
it  gave  its  mcanii3g  without  any  variation,  which  the 
notice  of  objection  in  the  present  case  did  ;  sixth,  that 
no  amendment  made  by  the  Revising  Bamster  in  the 
list  could  prevent  the  notice  having  been  properly 
addressed  at  the  time  it  was  sent,  or  affect  its  validity; 
seventh,  that,  oven  if  the  Bevising  Barrister  was  bound 
to  amend  the  list  by  restoring  the  word  Boddacleave 
and  erasing  the  word  Bowden  in  the  second  and  fourth 
columns,  he  was  not  bound  to  do  so  before  deciding 
upon  the  validity  of  the  said  notice  of  objection,  and 
that,  as  BoiL'den  was  the  then  address  of  the  voter,  ho 
should  so  exercise  his  discretion,  if  any,  as  to  uphold 
the  said  notice  of  objection. 
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The  Revising  Barrister  held  that  the  notice  of  ohjec-         1873. 
tion  was  sufficient,  and  that  he  ought  not  to  exercise    nosewortht 
his  discretion,  if  any,  to  amend  the  list  till  after  he  had  n^,^^^^''   «  ^« 

\J\  £BS£E  RS  Ox 

decided  upon  the  notice  of  ohiection,  and  that  no  altera-  Buckland- 
tion,  if  made  hy  him  in  the  said  list,  would  affect  the 
validity  of  the  notice.  He,  therefore,  called  on  the 
voter  to  prove  his  qualification  as  stated  in  the  original 
list,  or  in  respect  of  the  qualification  appearing  on  the 
list  as  altered  hy  the  overseers.  This  was  not  done, 
and  the  Revising  Barrister  thereupon  expunged  the 
Dame  of  the  voter. 

The  question  for  the  opinion  of  the  Court  was 
whether  the  notice  of  objection  was  good,  and  whether 
the  Revising  Barrister  had  power  to  expunge  the  name 
of  the  appellant  from  the  register  of  voters. 

The  objector  declining  to  support  the  decision,  the 
Revising  Barrister  made  the  overseers  respondents. 

G.  Lewis,  for  the  appellant.  The  voter  ought  not  to 
have  been  called  upon  to  prove  his  qualification,  since  the 
service  of  the  notice  of  objection  through  the  post- 
office,  which  was  the  service  relied  on,  was  insufficient, 
the  notice  of  objection  being  wrongly  addressed.  The 
notice  should  have  been  addressed  to  the  person  objected 
to  "  at  his  place  of  abode,  as  described  in  the  said  list 
of  voters,"  as  prescribed  by  6  Vict.  c.  18,  s.  100,  which 
section  deals  with  the  case  of  a  notice  served  by  post. 
The  question  no  doubt  is  what  that  section  means  by  the 
"  said  list  of  voters" ;  but  if,  as  will  be  shown  hereafter, 
it  means  the  list  which  the  overseers  are  directed  to 
publish,  and  not  one  which,  as  in  the  present  case, 
they  have  first  altered  without  authoritj',  and  then  pub- 
lished, the  address  of  the  notice  was  clearly  wrong.     If 
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1873.  wrong,  the  Court  will  not  assnme,  without  proof,  that  it 
NosEwonTHY  ^^^  ^°  ^^^^  received.  No  evidence  was  adduced  before 
^      ^'-  the  Revising  Barrister  of  the  notice  having  reached  the 

Overseers  op  ^  ° 

BucKLAND.     hands  of  the  person  objected  to,  so  as  to  lead  to  tho  in- 

IN-THE-MOOR.  • 

ference  of  personal  service.      Whether  the  voter  was 
present  in  person  at  the  Court  of  Revision  is  not  dis- 
tinctly stated,  but,  oven  if  that  be  assumed,  it  at  most 
only  shows  that  at  the  time  of  the  revision  the  notice 
had  come  to  his  knowledge.     In  AUen  v.  OreensiU  (a), 
which  was  the  case  of  a  borough  vote,  the  case  showed 
that  the  voter   was   present  at  tho  Court  of  Revision, 
yet  the  semco  of  the  notice  of  objection  was  heldinsuflB- 
cient,  because  it  had  not  been  left  at  the  voter's  place  of 
abode,  *'  as  stated  in  tho  list."     It  is  true  that^  in  that 
ci^se,  the  notice  had  not  been  served  at  the  actual  placo 
of  abode,  but  service  even  at  the  actual  place  of  abode  is 
insufficient,  if  the  notice   does  not  reach  the  person 
objected  to.     In  Bishop  v.  Helps  {h),  Byles,  argitendOf 
said,  ''  Supposo  this  notice  had  been  sent  by  post  to  the 
voter's  actual  place  of  abode,  and.it  had  never  reached 
him  ?  "     To  which  Maule,  J.,  replied,  "  That  clearly 
would  not  do,  there  is  no  provision  for  that."     It  is  not 
disputed  that,  under  sect.  7  of  6  VicL  c.  18,  the  service 
might  be  personal,  or  by  leaving  the  notice  at  the  placo 
of  abode  as  described  in  the  list,  but  here  the  only  ser- 
vice attempted  was  service  by  the  post  under  sect.  100. 
The  only  question  then  is,  what  is  tho  "  list  of  voters" 
referred  to  in  sect.  100?     The  reference,  it  is  sub- 
mitted, is  to  tho  copy  of  the    register  then  in  force, 
which,  by  6  Vict  c.  18,  s.  8,  and  28  &  29  Vict.  c.  88, 
8.  8,  the  clerk  of  the  peace  is  to  send  to  the  overseers , 

(a)  1  Lutw.  592  ;  8.  CI,  4  C,  B.  100. 
(&)  2  C.  B.  52  ;  8,  a,  1  Lutw,  853. 
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and  which,  together  with  the  list  of  claimants,  is  hy        IS7S. 
sect.  6  of  the  former  Act,  to  he  deemed  the  *'  list  of   nobewokthy 
voters."     The  overseers,  heing  directed  to  puhlish  this  ^      ^• 

°  ^  Overseers  of 

copy  of  the  register,  should  do  so  in  its  integrity.    They     Bdckland- 

^  ,        IN-THE-MOOB. 

have  no  power  to  alter  it,  their  only  power  in  this 
respect  being  under  6  Vict.  c.  18,  s.  5,  to  add  the  words 
"dead"  or  "objected"  in  the  margin.  In  case  there 
be  no  list  made  out  or  published  by  the  overseers, 
sect.  27  provides  that,  in  that  event,  the  register  then 
in  force  "  shall  be  taken  to  be  the  list  of  voters."  The 
argument  on  the  other  side  must  be  that  the  list  must 
be  that  which  the  overseers  in  fact  publish,  not  that 
which  they  ought  to  publish.  But  that  surely  cannot 
be  so,  as  it  would  enable  the  overseers  to  disfranchise 
persons  on  the  register  as  they  pleased,  by  omitting 
their  names  in  the  published  lists.  Moreover,  a  list  so 
made  out  would  not  be  a  copy  of  the  register  "  then  in 
force,"  but  of  the  register  as  altered  without  authority 
by  the  overseers.  It  has  been  suggested  that,  Davies  v. 
Hopkins  (a),  affords  an  argument  in  favour  of  the 
Revising  Barrister's  view,  but  it  is  difficult  to  see  its 
applicability.  The  only  question  there  involved  was, 
whether  the  Reiriising  Barrister  could  call  for  proof  of 
the  signature  to  a  notice  of  claim,  which  on  its  face  was 
sufficient,  after  the  claimant's  name  had  been  inserted 
by  the  overseers  in  the  list  of  claimants. 
No  one  appeared  on  behalf  of  the  respondents. 

Keating,  J.  I  am  of  opinion  that  the  decision  of 
the  Revising  Bamster  should  be  reversed.  The  duties 
of  the  Revising  Barrister  are  prescribed  by  sect  40  of 
the  6  Vict,,  c.  18,  and  very  precise  directions  are  there 

(a)  K.  <L'  Q.  118  ;  S,  C,  3  C.  B.  N,  S,  376. 
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1873.        given  as  to  bis  duties  in  reference  to  tlie  list^  as  well  as 

NosKwoRTHY   ^  *^®  stcps  to  bo  taken  on  tbe  revision.    The  Legislature, 

OvBRSEEEs  OP  ^^  ^^^  probability,  desii-ed  to  leave  as  little  as  possible  to 

BucKLAND-     discretion,  and  it  has  therefore  laid  down  distinct  rales, 

IN-THE-MOOB.  ' 

on  which  the  Bevising  Barrister  is  to  act.  Sect.  40 
enacts  that  ''where  the  name  of  any  person  inserted  in 
any  list  of  voters  shall  have  been  objected  to  by  the 
overseers,  or  by  any  other  person,  and  such  other  person 
so  objecting  shall  appear  by  himself  or  by  someone  on 
his  behalf  in  support  of  such  objection,  and  shall  prove 
that  he  gave  the  notice  or  notices  respectively  required 
by  this  Act  to  be  given  by  him,  every  such  banister 
shall  tJien  require  it  to  be  proved  that  the  person  eo 
objected  to  was  entitled  on  the  last  day  of  Jtdy  then 
next  preceding  to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  the  qualification  described  in  such 
list."  It  is  therefore  a  condition  precedent  to  the 
calling  upon  the  party  objected  to  to  prove  his  qualifica- 
tion, that  the  party  objecting  should  appear  by  himself, 
or  some  one  on  his  behalf,  and  prove  that  he  gave  the 
notice  which  the  Act  requires.  Here  the  objector  did 
appear  before  the  Bevising  Barrister,  and  objected  to  the 
name  of  the  appellant,  and  proved  that  he  sent  by  post 
a  certain  notice  of  objection.  Was  that,  then,  such  a 
notice  of  objection  as  the  Act  requires  ?  As  to  this, 
let  us  first  of  all  look  at  the  duties  of  the  overseers. 
Sect.  8  of  28  &  29  Vict.  c.  86,  provides  that  the  clerk  of 
the  peace  shall  transmit  to  the  overseers  a  sufficient 
number  of  copies  of  the  part  of  the  register  relating  to 
their  parish  or  township,  and  that  the  overseers  shall, 
on  the  20th  day  of  Jimc  in  every  year,  "publish  a  copy 
of  the  register  then  in  force  relating  to  their  parish  or 
township  ;  "  a:ul  there  is  a  similar  enactment  in  G  Vict. 
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c.  18,  8.  5,  as  to  publication  on  the   Ist  of  August.        1873. 
It    is   clearly,    therefore,    the    duty   of  the   overseers    nosbwobthy 
to    publish    that  which    is   sent  them    by    the   clerk   ,.      ^' 

*^  "^  OVBBSEEBS  OP 

of  the   peace,   viz.,   the  copy  of  the  register  then  in     Buckland- 

^  ;  ;  ^''  ^  IN-THE-MOOB. 

force  for  their  parish.     Then,  what  is  prescribed  as  to 

• 

the  notice  of  objection  ?  As  to  this,  we  find  that  the 
voter  may  be  objected  to  by  any  person  upon  the 
register,  and  every  person  so  objecting  is  to  give  notice 
of  objection,  the  notice  being  prescribed  by  sect.  7  of 
6  Vict.  c.  18,  but  the  form  now  given  applicable  to  this 
case  being  No.  2,  schedule  A,  in  28  &  29  VicL  c.  86. 
In  accordance  with  that  form,  the  objector  is  to  address 
Lis  notice  to  the  place  of  abode  of  the  person  objected 
to  as  desaibed  in  the  list  What,  then,  is  the  list? 
For  this,  the  Act  of  Parliament  refers  us  to  the  copy  of 
the  register  which  the  clerk  of  the  peace  is  directed  to 
send  to  the  overseers,  and  which  the  overseers  are 
required  to  publish.  I  think  that  they  are  bound  to 
publish  it  in  its  integrity,  as  they  receive  it  from  the 
clerk  of  the  peace.  The  difficulty  here  has  aiisen  from 
their  not  so  publishing  it,  but  altering  the  qualification 
and  place  of  abode  of  the  appellant  from  its  description 
as  it  appeared  on  the  register.  By  this,  the  objector 
was  no  doubt  misled,  and  accordingly  he  adopted  the 
description  of  the  place  of  abode  as  altered  by  the  over- 
seers, and  not  as  it  was  transmitted  to  them  by  the 
clerk  of  the  peace.  The  Act  provides  that  the  person 
objecting  may  prove  his  notice  of  objection  in  one  of 
three  ways  : — that  he  gave  it  to  the  person  objected  to 
personally ;  that  he  left  it  at  his  place  of  abode  as 
described  on  the  list ;  or  that  he  sent  it  by  post.  Hero 
the  objector  adopted  the  last  method,  and  atlomptod  to 
make  out  his  case  by  proving  that  he   sent  a  notice 
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1873.        through  the   post.     But  his  proof   was  of   a  notice 

NosBwoBTHY    ^^dressod  to  the  abode  of  the   person  objected  to  as 

^-  altered  by  the  oTerseers,  and  not  as  it  appeared  on  the 

Overseers  OF  '^  '■^ 

BucKLAND-     register  and  was  received  from  the  clerk  of  the  peace, 

IN-THB-MOOR.    m,  -  .  ,  .       .       -  -. 

The  only  question^  then,  is,  is  that  a  compliance  with 
the  Act  ?  We  are  not  embarrassed  with  any  question 
that  might  have  arisen  if,  having  failed  to  provo 
a  proper  notice  by  the  post,  the  objector  had  attempted 
to  resort  to  one  of  the  other  modes  of  service.  My 
present  impression  is  that  it  would  have  been  competent 
for  him  to  have  done  so,  though  probably  he  might  then 
have  been  met  by  an  objection  as  to  the  form  of  his 
notice.  But  at  all  events  he  did  not  do  so;  and  the 
only  proof  attempted  being  proof  of  a  service  by  post, 
I  think  that  the  proof  adduced  does  not  show  a  com- 
pliance with  the  Act.  Before  the  person  objected  to 
*  can  be   called   upon  to  prove    his    qualification,   the 

objector  must  prove  that  he  gave  notice  of  objection, 
and  if,  as  in  this  case,  he  relies  for  that  purpose  on 
sect.  100,  he  must  prove  in  the  words  of  that  section 
that  his  notice  was  ''directed  to  the  person  to  whom 
the  same  shall  be  sent,  at  his  place  of  abode  as  described 
in  the  said  list  of  voters.^^  I  think  that  *'  the  list " 
means  the  list  which  the  overseers  are  bound  to  publish, 
and  if  the  overseers  take  upon  themselves  to  alter  that 
list  instead  of  publishing  it  as  they  receive  it,  any 
person  acting  upon  that  alteration  must  do  so  at  his 
peril.  I  can  quite  understand  the  grounds  on  which 
the  Bevising  Barrister  has  proceeded,  but  although  I 
might  wish  to  support  his  decision,  I  feel  that  there 
has  not,  upon  the  words  of  this  statute,  been  proof  of 
such  a  notice  as  the  Act  requires;  and  consequently  that 
the  decision  must  be  reversed. 
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Bbett^  J.     The  real  question  in  this  case  seems  to        1373. 

be  whether  the  Revising  Barrister  was  in  a  position  noskwobtht 

to  call  npon  the  person  objected  to,  to  prove  his  right  to  ^      ^• 
be    on  the  register.     The  Bevising  Barrister  is  not    Buckland- 

.  IN-THE-MOOB. 

aathonsed  to  call  on  everyone  to  prove  his  qualification, 
but,  under  6  Vict.  c.  18,  s*  40,  a  limited  authority  is 
conferred  upon  him.  That  authority  is  made  by 
sect.  40  to  depend  upon  this  condition  precedent,  that 
the  objector  shall  appear  by  himself,  or  some  one  on  his 
behalf,  and  prove  that  he  gave  the  notice  or  notices 
required  **  by  this  Act,"  words  which,  by  reason  of  the 
incorporation  of  subsequent  statutes,  must  be  read  as 
referring  to  "this  Act"  and  "any  Act  incorporated 
therewith."  Now,  in  the  case  of  counties,  the  notices 
required  are  given  by  sect.  7  of  6  Vict.  c.  18  and  sect.  6 
of  28  &  29  Vict.  c.  06.  Under  sect.  7  of  6  Vict.  c.  18, 
the  service  of  the  notice  on  the  person  objected  to  may 
be  in  one  of  two  ways.  The  words  as  to  this  are,  "  the 
person  so  objecting  shall "  '*  give  or  cause  to  be  given  to 
the  person  objected  to,  or  leave  or  cause  to  be  left  at  his 
place  of  abode,  as  described  in  such  list,  a  notice,"  &c. 
But  a  further  mode  of  service  is  provided  by  sect  100, 
which  deals  with  the  sending  of  the  notice  by  the  post 
"directed  to  the  person  to  whom  the  same  shall  be  sent, 
at  his  place  of  abode,  as  described  in  the  said  list  of 
voters."  That  section  confers  a  great  privilege  on  the 
objector,  since,  according  to  the  decision  of  Bisliop  v. 
IlelpSf  (a)  where  sect.  100  is  complied  with,  the  produc- 
tion of  the  stamped  duplicate  is  conclusive  evidence  of 
the  delivery  of  the  notice,  and  of  its  delivery  in  due 
time;  and  it  is  no  answer  on  the  part  of  the  person 
objected  to,  to  show  that  it  was  not  received  by  him  in 

(a)  1  Lutw.  853  ]  S,  0.^2  0.  R  45. 
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1873.       ^^^  time,  or  that  it  was  never  received  at  all.     That 

T^  being  a  great  privilege  to  an  oLjector,  I  think  that  if  he 

V-  avails  himself  of  it  he  mast  prove  his  notice  strictly. 

OVERSEBRS  OP  j.  ► 

BucKLAKD-  If  he  avails  himself  of  the  privilege,  that  raises  the 
question  how  the  notice  is  to  bo  directed ;  and  as  to  this, 
sect.  100  says,  ''to  the  person  to  whom  the  same  shall 
be  sent,  at  his  place  of  abode  as  described  in  the  said  list 
of  voters.'*  What,  then,  is  the  list  of  voters  ?  The 
6  Vict.  c.  18,  afber  providing  for  the  sending  by  the 
clerk  of  the  peace  to  the  overseers  of  a  copy  of 
the  register,  and  for  the  making  out  by  the  overseers 
of  a  list  of  claimants,  enacts  in  sect.  6,  ''  that  the  list  of 
claimants  (if  any)  so  to  be  made  out,  Sec."  ** together 
with  the  said  copy  of  the  register  with  the  marginal 
additions,  &c./'  ''shall  be  deemed  to  bo  the  list  of 
voters^*  And  under  28  &  29  Vict.  c.  86,  s.  3,  the 
overseers  are  bound  to  publish,  on  or  before  the  20th  of 
June,  "a  copy  of  the  register  then  in  force.'*  Therefore 
the  copy  of  the  register  then  in  force,  together  with  the 
list  of  claimants,  and  now  also  (a)  that  of  the  £12 
occupiers^  constitutes  the  "list  of  voters."  And  con- 
sequently one  who  objects  to  a  person  on  the  register, 
if  he  elects  to  prove  his  notice  by  proving  delivery  at 
the  post  office,  must  take  care  that  his  notice  is 
correctly  addressed  according  to  the  copy  of  the  register 
then  in  force.  Now  it  may  bo  that  the  overseers  have 
wholly  failed  to  publish  any  list  of  voters.  In  such  a 
case,  the  register  in  force  is  still  to  be  the  "list  of 
voters  "  (6),  and  the  objector  must  take  care  that  his 
notice  of  objection  is  correctly  addressed  in  accordance 


(a)  31  k  82  VicL  c.  6S,  f,  19. 
Kb)  6  Vict,  c,  18,  9,  27. 
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With  it.     It  may  be  that  by  some  blunder  a  breach  of        1873. 

the   Act   of   Parliament   has   been   committed  in   not  T^: 

Nose  WORTHY 

publishing  a  correct  copy  of  the  register ;  but  whether  ▼• 

I^VBBSEEuS  OP 

that  be  punishable  or  not  is  not  material  to  our  inquiry,     Buckland- 

IN'THE  MOOB. 

since  it  cannot  roliove  the  objector  from  conforming  to 
the  plain  language  of  the  enactment  by  proving  an 
address  to  his  notice  in  accordance  with  the  existing 
register.  Has,  then,  the  objector  proved  what  he  was 
bound  to  prove  in  the  present  case  ?  If  we  are  to 
assume,  as  I  agree  that  we  must,  tbat  tbe  only  evidence 
of  service  oflfered  before  the  Revising  Barrister  was  that 
of  service  by  the  post,  I  think  that  he  has  failed  to 
comply  with  the  required  condition  precedent.  He 
has  not  given  proof  of  a  notice  addressed  in  accord- 
ance with  the  list,  but  in  accordance  with  something 
which  the  overseers  have  imprudently  and  negligently 
published  as  the  list.  On  the  authority  of  NoitIb  v. 
Pitcher  (a),  I  think  that  it  would  have  been  com- 
petent to  the  objector,  after  failing  to  prove  service 
under  sect.  100,  to  have  proved,  if  he  could  have 
done  so,  service  in  another  mode  under  sect.  7.  On 
the  case  before  us,  however,  I  assume  that  no  such 
proof  was  attempted,  and  that  the  case  was  left  to 
stand  on  the  service  by  post,  and  I  therefore  agree 
that  the  decision  of  the  Revising  Barrister  should  be 
reversed. 

Gboye,  J.  I  am  of  the  same  opinion.  The  question 
depends  on  the  construction  of  sect.  100,  and  the  mean- 
ing to  be  there  ascribed  to  the  words  "  in  such  respec- 
tive lists  as  aforesaid,'*  and  the  subsequent  words,  '*  as 

I  Hopw.  is  adL  173  ;  S,  C,  L.  R,  4  G.  P.  417. 
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1873         described  in  the  Baid  Zi«fof  voters."     Prhnd  facie  one 
might  suppose  that,  the  publication  of  a  list  by  the 

NOSKWORTHY  .  . 

V.  overseers  having  been  provided  for  in  a  previous  section, 

OVEBSEERS  OF 

BucKLAKD-  the  list  published  by  the  overseers  would  be  that  to 
which  sect.  100  would  bo  made  to  refer.  On  looking 
back,  however,  at  the  previous  sections,  I  have  been 
unable  to  find  any  provision  under  which  the  list  pub- 
lished by  the  overseers  is  made  the  only  authorised  list, 
and  Mr.  Leicis  informs  us  that  there  is  no  such  pro- 
vision. He  is,  moreover,  confirmed  in  this  by  the  state- 
ments in  the  case,  which  only  refer  to  sect.  6.  Wo 
are  therefore  thrown  back  on  sect.  5,  which,  after 
directing  the  overseers  to  prepare  a  list  of  claimants, 
and  giving  to  them  certain  limited  powers  of  making 
marginal  additions  therein,  and  in  the  copy  of  the  register 
received  from  the  clerk  of  the  peace,  by  adding  in  the  mar- 
gin the  words  "  dead**  and  "  objected,"  proceeds  to  enact, 
that  ''the  overseers  shall  cause  a  suflScient  number  of 
copies  of  such  list  of  claimants,  and  of  the  said  copy 
of  the  register,  with  all  such  marginal  additions  as 
aforesaid,  to  be  written  or  printed,  and  shall,  on  or 
before  the  1st  day  of  August,  sign  and  publish  tho 
same.  Now  if  the  list  of  which  sect.  100  speaks  bo 
tho  list  of  claimants  and  copy  of  the  register  which 
sect.  5  directs  to  be  published,  then  what  has  been 
published  here  is  not  such  a  list,  but  a  list  amended 
by  the  overseers,  and  not  amended  by  them  in  the 
exercise  of  any  power  conferred  on  them  by  statute. 
Has,  then,  the  objector  complied  with  the  requirements 
of  sect.  100,  so  as  to  entitle  him  to  the  privilege  con- 
ferred by  that  section.  That  section  requires  the  notice 
to  bo  sent  by  post,  "directed  to  the  person  to  whom 
the  same  shall  bo  sent,  at  his  place  of  abgde,  as  described 
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in  the  said  list  of  voters."     Hero  tho  notice  was  not  so        1873. 

directed.     It  was  directed  to  some  other  place,  which  t; 

*■  N08EWOUTUY 

may  he  the  true  place  of  ahode  of  the  person  olnected   _      ^' 

•^  '■  .         OVEHSBBBS  OF 

to,  but  which  is  not  his  place  of  abode  "  as  described  in     Buckland- 

IN-THB-MOOB. 

the  list  of  voters."  It  follows,  that  the  requirements  of 
sect.  100  have  not  been  complied  with.  This  no  doubt 
entails  some  hardship  on  the  objector,  since,  by  a  mis- 
take of  the  overseers,  for  which  the  objector  is  not  to 
blame,  a  person  not  entitled  to  vote  may  remain  on 
the  register.  But  the  other  construction  of  the  word 
''list"  would  entail  a  still  greater  hardship,  for  a  per- 
son would  then  be  liable  to  be  disfranchised  by  an 
unauthorised  alteration  on  the  part  of  the  overseers. 
I  think  that  the  power  of  making  such  an  alteration 
should  be  given  in  express  tei*ms  where  it  is  intended, 
and  that  here  tho  case  is  made  stronger  by  the  fact 
that  certain  limited  powers  are  expressly  given  to  the 
overseers. 

Dbnmak,  J.  I  am  of  the  same  opinion.  I  own  that  it 
does  seem  to  me  hard  that  the  objector  should  be 
deprived  of  the  power  of  objecting,  simply  by  the  laches 
of  the  overseers.  The  question,  however,  turns  on  the 
6  Vict.  c.  18,  s.  100,  and  all  we  have  to  do  is  to  con- 
strue that  section.  I  think  that  the  copy  of  the  old 
register,  except  so  far  as  tho  overseers  can  legally  alter 
it,  is  that  to  which  reference  is  made,  and  that  the 
alteration  which  the  overseers  have  here  made  being  a 
wholly  unauthorised  act,  the  objector,  in  order  to  com- 
ply with  sect.  100,  was  bound  to  send  his  notice  directed 
to  the  voter's  address  as  it  is  described  in  the  old 
register.  This  he  has  not  done,  and  the  decision  of  the 
Revising  Barrister  must  be  reversed.     It  would,  ho\y^ 
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1873.        ever,  have  been  more  satisfactory  to  me,  if  the  case  had 
KosKwo  ^'^^  argncd  on  both  sides. 


OVSBSEEBB  OF 

BUCKLAKD 
IV-TBX-MOOB. 


Decision  rcTcrsed. 

Attorney. — For  Appellant,  Coode,  Kingdorij  dk 

Cotton. 


DuRAKT,  Appellant ;  Carter,  Respondent. 

A  T  a  Court  held  by  the  Kevising  Barrister  appointed 

to  revise  the  list  of   voters  for  the  borough  of 

Neiv  Windsor,  the  appellant  duly  objected  to  the  name 

of  the  respondent  being  retained  in  the  list  of  persons 

entitled  to  vote  in  respect  of  property  occupied  within 

the  parish  of  Cletcer,  at  the  election  of  a  member  for  the 

year,  having      borough  of  New  Windsor.    The  name  of  the  respondent 

u'ndaudcc  appeared  in  the  list  as  foUows:- 

from  the  . . 

bishop. 


Nov,  21. 

The  borough 
vote  was 
cUimed  for  a 
glebe-hoase 
by  Ihc  rector. 
He  had  been 
abroad  from 
OcUtber  to 
June  of  the 
qualifying 
year,  havin 


Carter,  Thomas 
TheUvMon 


The  Rectory 


House 


The  Rectory 


During  his 
absence  a 
curate  nnder  a 
licence  from 
the  bishop 
which  re- 
quired him  to 
reside,  resided 
at  the  glebe- 
house  ;  three 
of  the  rooms 
wore  reserved  -    m«-         inmi     a-^ 

and  locked  up,  from  his  benefice.     On  the  17th  of   May,  1871,  the 

and  the  key 
of  them 

a^scnantvho  had  been  employed  by  the  rector, but  who  was  paid  by  the  curate 
The  curate  could  not  have  been  required  to  leave  tho  glebs-housc,  il  his  rector  had  re- 
turned there,  without  being  provided  with  accommodation  e  scwhcrc.  During  the  other 
periods  of  the  qualifying  year  the  rector  had  been  in  residence.  lleUlythtit  his  residence 
was  insufficient  to  qualify  for  the  borough  franchise. 


The  following  facts  were  established  by  the  evidence : 
The  respondent  was,  and  had  been  for  some  years, 
the  rector  of  CUwer.    In  the  year  1871,  he  petitioned 
the  bishop  of  the  diocese  for  a  licence  to  absent  himself 


V. 

Cabteb. 
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bishop  granted  a  licence,  of  which  the  foUoTving  is  a        1873. 
certified  copy :—  durant 

"e/o/m  Fielder,  by  divine  permission,  Lord  Bishop  of 
Oxford,  to  our  beloved  in  Christ;,  Canon  Thomas  Thel- 
lusson  Carter,  clerk  in  holy  orders,  rector  of  Clewer,  in 
the  county  of  Berks,  within  our  dioceso,  greetiug.  We 
do  hereby  license  you  to  be  absent  from  your  said 
benefice  until  the  Slst  day  of  December,  1872,  on 
account  of  illness,  as  medically  certified  unto  us,  you 
having  f^rovided  for  the  due  and  proper  performance  of 
the  duties  of  your  benefice  to  our  satisfaction.  Given 
nnder  our  hand  this  17th  day  of  May,  in  the  year  of  our 
Lord  1871." 

**  N.B. — The  Act  directs  that  a  copy  of  this  licence 
shall  be  transmitted  by  the  incumbent  to  the  church- 
wardens within  one  month  from  the  granting  thereof,  to 
bo  deposited  by  them  in  the  parish  chest,  and  that  a  copy 
of  the  same  shall  be  produced  by  the  churchwardens, 
and  publicly  read  at  the  visitation  of  the  archdeacon." 

The  licence  bore  the  episcopal  seal  and  signature. 

Upon  the  certified  copy  of  this  licence  produced  in 
evidence  was  the  following  indorsement: — 

**  Diocese  of  Oxford, 
"  The  Rev.  T.  T.  Carter,  Clewer. 
"  (Copy)  Licence  of  non-residence, 
"  under  1  &  2  Vict.,  c.  106,  sect.  43,  &c.'' 

On  the  18th  May,  1871,  the  bishop  granted  a  licence 
to  Mr.  Edward  Dunkin  Harrison  to  act  as  curate  in 
the  parish  oi\}lewer,  at  the  yearly  stipend  of  JBIOO. 
He  was  to  reside  in  the  parish. 

On  the  7th  September,  1871,  the  bishop  granted 
a  licence  to  Sydney  Mulct  Scrcggs,  which  was  as 
follows : — 

VOL.  IL     H.C.  L 
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1873.  ^^  John  Fi£ We r,  by  divine  permissioD,  Lord  Bishop 

DoRANT       ^^  Oxford,   to  our  beloved    in    Christ,  Sydney  Malet 
Cartkb.       Scroggs,  clerk  in  holy  orders,  M.A.,  greeting. 

"Wo  do  by  these  presents  give  and  grant  unto  yoh^in 

whose  fidelity,   morals,  learning,   sonnd   doctrine,  and 

diligence  we  do  fully  confide,  our  licence  and  authority 

to    perform  the   office   of    stipendiary  curate    in    the 

parish  of  Clewer,  in  tbe  county  of  Berks,  and  within  our 

diocese    and    jurisdiction,    in    reading    the     common 

prayers,    and    performing    olher    ecclesiastical    duties 

belonging  to   the   said   office,   according  to  the  form 

prescribed  in  the  book  of  Common  Prayer,  made  and 

published  by  authority  of  Parliament  and  the  canons, 

and  constitutions  in  that  behalf  lawfully  established  and 

promulgated,  and  not  otherwise  or  in  any  other  manner 

(you  having  first,  in  the  presence  of  our  commissary, 

duly  appointed,  made  and  subscribed  the  declaration  of 

assent  and  taken  the  oath  of  canonical  obedience  to  the 

bishop,  as  required  by  law  to  be  made,  subscribed,  and 

taken).     And  we  do  by  these  presents  assign  you  the 

yearly  stipend  of  £76,  to  be  paid  quarterly,  for  serving 

the  said  cure,  together  with  the  use  of  the  glebe-house 

(wherein  we  require  you  to  reside),  garden,  and  offices, 

free  from   payment  of  any  rent  or  taxes  in  respect  of 

the  same.     In  witness  whereof    we  have  caused  our 

episcopal  seal  to  be  hereto  affixed.     Dated  the  7th  day 

of  September,  in  the  year  of  our  Lord  1871,  and  in  tho 

second  year  of  our  consecration.*' 

"  Note. — The  bishop  will  revoke  the  licence,  and  will 
not  countersign  the  testimonials  of  any  cui*ate  who 
accepts  a  smaller  stipend  than  the  sum  assigned  in  the 
licence,  or  who  undertakes  the  duty  of  another  cure 
without  the  bishop's  sanction,  or  who  resigns  the  curacy 


XXXVII.  VICTORIA.  146 

to  which  he  is  licensed  without  giving  tho  bishop  duo        1873. 
notice  of  his  intention.  In  ordinary  cases,  three  months'       piJ^I^^ 
notice  will  be  required."  Cabtbb. 

"  A  true  copy. 

"  John  M.  Davenport, 
"Deputy-registrar  of  the  Diocese  of  Oxford.^* 

Upon  the  certified  copy  of  this  licence,  produced  in 
evidence,  was  the  following  indorsement :  — 

"  (Copy.) 
"  (Stipendiary  Curate's  Licence.)'' 

The  respondent  remained  in  possession  of  his  house 
until  some  day  in  the  early  part  of  October,  1872,  when 
he  left  the  house  and  went  abroad  for  the  winter,  with 
the  intention  of  returning  in  the  spring.  Before  leaving, 
he  arranged  with  the  bishop  that  Mr.  Scroggs  should  be 
in  the  parish  as  an  additional  helper,  and,  before  the 
licence  to  Mr.  Scroggs,  hereinbefore  set  out,  was  obtained, 
he  had  made  an  arrangement  with  Mr.  Scroggs  that  he 
should  be  there  as  an  additional  helper.  The  respon- 
dent had  nothing  to  do  with  the  application  of  Mr. 
Scroggs  to  the  bishop  for  the  licence.  Before  leaving, 
the  respondent  arranged  with  Mr.  Scroggs  that  three 
rooms  in  the  house  should  be  retained  by  the  respondent 
for  his  own  use.  Those  three  rooms  were  locked  up, 
and  the  key  left  in  the  possession  of  a  servant  who  had 
beon  employed  by  the  respondent,  but  who  was  paid  by 
Mr.  Scroggs.  When  the  respondent  had  quitted  the 
house,  Mr.  Scroggs  went  to  reside  in  it,  and  remained 
there  till  the  month  of  June,  1873.  It  was  asserted  by 
the  respondent  that  Mr.  Scroggs  so  resided  in  the  house 
by  his  permission,  but  that  if  he  had  returned  from 
abroad  before  the  month  of  Juno,  1873,  he  could  not 
have  required  Mr.  Scroggs  to  leave  the  house  unless  he 

L  2 
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1873.  ^^^  provided  some  accommodation  for  bim  olsewhere- 
P^.^^^  There  was  no  evidence  before  the  Revising  Barrister  to 
'''  show  that  Mr.  Scrorjgs  did  not  reside  in  the  house  by 

permission  of  the  respondent,  except  such  evidence 
as  is  supplied  by  the  documents  set  out  in  this  case. 
The  respondent  did  not  return  to  the  house  until  the 
month  of  June,  1873,  when  ho  resumed  possession 
of  the  house.  The  respondent  was  rated  for  the  house, 
and  paid  the  rates. 

It  was  contended,  on  behalf  of  the  respondent,  that 
the  residence  and  occupation  were  sufficient  to  entitle 
him  to  have  his  name  retained  on  the  list  of  voters. 

It  was  contended,  on  behalf  of  the  objector,  that  the 
question  rested  entirely  upon  1  &  2  Vict,  c.  106 ;  that 
the  licences  hereinbefore  mentioned  were  founded  upon 
the  said  Act,  and  that  under  the  said  Act  it  was  not 
possible  to  make  any  reservation  of  rooms  in  the 
house. 

The  Revising  Barrister  was  of  opinion  that  there  was 
proof  that  the  respondent  had  occupied  the  house,  and 
resided  therein  sufficiently  to  entitle  him  to  vote  in 
respect  thereof,  and  that  the  provisions  of  the  statute 
above  referred  to  did  not  prevent  him  from  being  so 
entitled.  He  was  also  of  opinion  that,  inasmuch  as 
the  licence  granted  to  Mr.  Scroggs  was  not  shown  to 
have  been  granted  under  the  provisions  of  the  said 
statute,  and  did  not  on  the  face  of  it,  or  by  reference, 
appear  to  have  been  made  under  the  provisions  thereof, 
and  did  not  appear  to  be  according  to  the  terms  of  the 
said  statute,  he  ought  not  to  hold  that  the  residence 
of  Mr.  Scrogrjs  in  the  house  was  not,  as  alleged  by  the 
respondent,  by  his  permission;  and  he  retained  the 
name  upon  the  said  list  of  voters. 
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If  the  Court  should  be  of  opinion  that  the  decision        1873. 
was  wrong,  the  list  of  voters  was  to  be  amended  by      DmtAKr 
expunging  the  name  of  the  respondent  from  the  said  list.      oartkil 

[   KiNGDON,  Q.  C,  appeared  for  the  Appellant. 

The  Court  called  upon — 

Gorst  for  the  respondent.  The  Revising  Barrister 
having  found  the  occupation  and  residence  to  be  suffi- 
cient, that  is  a  question  of  fact  upon  which  the  Court 
will  not  review  his  decision.  The  only  question  for  the 
Court  is  whether,  notwithstanding  that  finding  of  fact, 
there  is  anything  in  the  provisions  of  the  Pluralities 
Act,  1  &  2  Vi^t  c.  106,  which  operates  to  disentitle  the 
respondent  to  the  franchise. 

[Grove,  J.  The  Revising  Barrister  decides  on  two 
points  :  First,  that  there  was  proof  that  the  respondent 
hod  occupied  the  house,  and  resided  therein  sufficiently 
to  entitle  him  to  vote  in  respect  thereof.  Secondly,  tliat 
the  provisions  of  the  statute  (1  &  2  Vict  c.  106)  did  not 
prevent  him  from  being  so  entitled.] 

In  the  argument  before  the  Revising  Barrister,  the 
appellant  rested  his  case  solely  on  the  effect  of  the 
statute,  and  it  is  submitted  that  he  is  concluded  by  the 
points  he  then  made.  If,  however,  the  Court  be  of 
opinion  that  both  points  are  now  open,  it  will  be 
necessary  to  enter  on  a  discussion  of  the  general 
question. 

The  points  for  consideration  then  are:  First,  tho 
occupation,  next  the  residence,  and,  lastly,  whether  the 
occupation   and  residence,  if  otherwise  sufficient,  are 
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Un.  prevented   from   being    so    by   the    operation  ot   the 

pn»Airp       Pluralities  Act  (1  &  2  Vict.  c.  106). 


V. 

Oabtib. 


[Brett,  J.  Do  you  contend  that  this  case  raises  the 
question  under  sect.  27  of  the  Reform  Act,  or  that  you 
can  support  the  vote  under  sect.  8  of  the  Representation 
of  the  People  Act  ?] 

It  is  competent  for  the  respondent  to  support  the  qualifi- 
cation under  either  Act.  Although  the  value  of  the  glebe- 
house  does  not  appear  to  have  been  expressly  found,  there 
can  be  no  doubt  that  it  far  exceeded  £10  annually. 

First,  then,  as  regards  the  occupation.  Occupation 
no  doubt  is  required,  as  well  under  the  Act  of  1832,  as 
under  the  Act  of  1867,  during  the  whole  twelve  months 
of  the  qualifying  year.  But  personal  occupation  is  not 
required,  for  a  man  may  occupy  by  his  goods.  In 
Reg.  V.  the  Inhabitants  of  St.  Mary  KdUndar  (a), 
Lord  Denman,  C. J.,  said :  "  It  cannot  have  been 
meant  that  no  occupation  could  take  place  without  a 
personal  residence.  A  man  might  occupy  by  bales  of 
goods."  And  Coleridge,  J.,  said :  ''  Suppose  he  had 
gone  away  without  any  animus  redeundi,  but  had  lefb 
a  person  on  the  premises ;  would  not  that  have  been  an 
occupation  ?  And,  if  so,  may  he  not  occupy  in  the 
same  manner  by  his  goods?"  Here,  whatever  occupa- 
tion the  curate  had  was  merely  by  the  permission  of  the 
rector,  and  as  the  rector's  representative.  The  furni- 
ture was  the  rector's,  and  the  rector,  not  the 
curate,  was  the  rateable  occupier  under  the  statute  of 
Elizabeth.  There  were  also  three  rooms  in  the  house 
which  were  locked  up  and  expressly  reserved.     In  con- 

9  Ail  A  E.  62C. 
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templation  of  law,  whether  for  rating  or  registration       1873. 
pnrposes,  the  rector  must  be  regarded  as  the  occupier  of       durant 
the  whole  house,  even  if  it  be  assumed  that  the  curate       cabtbr. 
was  tenant  of  the  part  not  reserved  by  the  rector,  or 
that  he  occupied  that  part  by  virtue  of  some  agreement  be- 
tween them.    Reg.  v.  the  Mayor  of  Eye  (a),  Rex.  v.  the 
Inhabitants  of  Great  Bentley  (b),  Daniel  v.  Couhting  (c), 
Lee's  Case  (d),  Robinson's  Case  (e),  are  also  strong  autho- 
rity on  the  question  of  occupation.    Then  on  the  question 
of  residence.     The  Winclielsea  Case  (/),  is  important 
and  in  point.     There  the  mayor,  jurats,  and  freemen, 
inhabitants,  had  votes  at  elections,  but,  by  a  bye-law, 
the  right  had  been  attempted  to  be  limited  to  such  free- 
men and  jurats  as  should  be  inhabitants  by  the  space  of 
three  months  before  the  election.      Two  persons* were 
not  allowed  to  vote,  by  reason  of  non-residence.     They 
had  an  empty  house  in  the  town,  for  which,  however, 
they  were  rated,  and  had  dwelt  therein  within  a  year 
and  a  day,  but  not  for  three  months  before  the  election. 
The  House  resolved,  that  the  voters  in  question,  by  the 
common  law  of  England,  are  such  inhabitants  as  ought 
to  have  voices,  their  said  non-residence  notwithstand- 
ing ;  because  it  appeareth  not  that  they  removed  else- 
where with   a  purpose  there   to  settle,  and  never  to 
return  to  W.  again ;  and  though  they  kept  no  servants 
nor  family  at  If.,  yet  they  kept  their  houses  in  their 
own  hands,  and  might  return  at  pleasure.      So  here, 
apart  from  the  1  &  2  Vict.  c.  106  (which  will  be  dealt 
with  immediately),  the  respondent  had  always  a  house, 
to  which  he  might  return  at  pleasure.    The  curate  could 

(a)  9  Ad.  Sf  E.  670.  {d)  Bar.  Jb  Anst.  El.  Cat,  12. 

(6)  10  B.  d:  C.  520.  (e)  Bar,  4-  AmU  El.  Cos.  833. 

(r)  1  Lutvp.  230  ;  S.  C,  7  M.  ^  (/)  Ghnv,  12,  13. 
O.  122. 
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1873.        Qo^  ^^^^  refused  to  go  out  at  onco,  if  other  accommoda- 

DuBAKT       *^^^  ^^'®  provided  for  him. 

^*  Thirdly,  as  to  the  operation  of  the  1  &  2  Vict,  e.  106. 

It  is  suhmitted  that  no  interest  whatever  in  the  house 
of  residence  could  pass  to  the  curate  by  vii-tue  of  the 
licence  granted  by  the  bishop.  The  licence  is  not 
framed  under  the  authority  of  that  statute,  so  as  to  pass 
an  interest  by  virtue  of  it.  It  cannot  operate  as  an 
assignment  under  sect.  98,  even  assuming  that,  in  the 
instrument  of  assignment,  the  words  of  that  section 
need  not  be  precisely  followed.  Sect.  98  authorises 
the  bishop  to  assign,  ''  during  the  time  of  such  curate's 
serving  the  cure,  or  during  the  non-residence  of  the 
incumbent  of  such  benefice.''  But  the  language  of  the 
licence  contains  no  such  limitation,  nor  does  it  appear 
to  have  had  that  section  at  all  in  view.  Its  language 
appears  to-be  borrowed  from  sect.  84,  which  is  a  section 
regulating  the  amount  of  the  curate's  stipend,  according 
as  it  is,  or  is  not,  accompanied  with  the  use  of  the 
house  of  residence.  Suppose  the  rector  had  returned 
from  abroad  during  the  winter,  what  would  have  been 
his  legal  rights  in  respect  of  his  house?  It  is  sub- 
mitted that  it  would  have  been  competent  for  him  to 
have  gone  into  residence  at  once,  and  that  there  is 
nothing  in  the  1  &  2  Vict.  c.  106,  which  could  have 
precluded  his  doing  so. 

[Keating,  J.  Could  the  rector  have  remained  abroad, 
and  let  the  house  during  his  absence  ?] 

He  could  not;  but  only  because  that  is  provided 
against  by  sect.  59,  which,  in  express  terms,  avoids 
contracts  for  letting  entered  into  under  such  circum- 


V. 

Gabtib. 
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stances.    In  the  present  case,  it  is  material  to  consider       1873. 
the  date  of  the  licence.    The  licence  is  dated  September,       dtoaht 

1871,  while  nntil  October,  1872,  in  the  qualifying  year, 

the  rector  is  stated  to  have  remained  in  possession. 
Either,  therefore,  the  power  which  the  licence  of  Sep- 

tember,  1871,  purported  to  confer  in  reference  to  th^ 
use  of  the  glehe-honse,  was  never  exercised  at  all,  or,  if 
exercised,  it  had  been  determined  by  the  rector,  prior 
to  the  31st  of  Jtdy,  1872,  by  a  resumption  of  the  pos- 
session. The  rector's  licence  to  absent  himself  from 
his  benefice  determined    on  the   31st   of  December, 

1872,  so  that  for  the  last  seven  months  of  the  qualify- 
ing year  he  was  bound  to  be  in  residence.  This 
circumstance  may,  perhaps,  make  a  distinction  between 
the  qualification  claimed  under  the  Beform  Act,  which 
requires  only  a  six  months'  residence  prior  to  the 
3lBt  of  JtJy,  and  that  under  the  Bepresentation  of  the 
People  Act,  which  requires  one  of  twelve. 

Kingdon,  Q.G.,  was  not  heard  in  reply. 

CoLSBiDGB,  G.  J.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  must  be  reversed.  The  respon- 
dent in  this  case  is  Mr.  Ca^r,  the  Bector  of  Clewer, 
vrho  in  the  year  1871  obtained  a  licence  to  be  absent 
from  his  benefice  from  May,  1871,  to  the  81st  Decern- 
her,  1872.  It  does  not  appear  that  Mr.  Carter  took 
advantage  of  this  licence  until  October,  1872,  when  he 
went  abroad,  having  before  his  departure  arranged  with 
the  Bishop  of  the  Diocese  that  Mr.  Scroggs  should  be 
in  the  parish  as  an  additional  helper.  Mr.  Carter  went 
away  wdth  the  intention  of  being  absent  from  his  bene- 
fice and  of  spending  the  winter  abroad,  and  he  remained 
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1873.        abroad  until  JutUj   1878.      Daring  his  absence  the 

jj^j^^^      rectory  honse  was  occupied  by  Mr.  Scroggs,  who  occupied 

^  y-  it  under  a  licence  from  the  bishop,  and  the  licence  re- 

Cabtkb.  ^  ^ 

quired  him  to  reside  there.  Reliance  has  been  placed 
on  the  paragraph  of  the  case^  which  states  that  "  the 
respondent  had  nothing  to  do  with  the  application  of 
Mr.  Scroggs  to  the  bishop  for  the  licence ;"  but  I  am 
of  opinion  that  that  cannot  mean  that  Mr.  Carter  did 
not  know  of  the  application,  or  that  it  was  not  made 
with  his  assent  and  sanction.  Mr.  Scroggs  remained  in 
occupation  of  the  rectory  house  until  Mr.  Carter's 
return  in  June,  1878 ;  and  the  question  is,  whether, 
either  under  sec.  27  of  the  Reform  Act,  1832,  or  sec.  8 
of  the  Representation  of  the  People  Act,  1867,  Mr. 
Carter  is  entitled  to  the  borough  franchise  in  respect  of 
that  rectory  house. 

Now  it  is  quite  true  that,  under  the  Reform  Act, 
1882,  there  may  be  an  occupation  of  the  qualifying 
premises,  which  is  distinct  from  residing  there,  and 
which,  nevertheless,  qualifies  the  voter,  provided  ho  has 
resided  during  the  required  period  within  seven  miles 
of  the  borough.  But  here  the  only  residence  set  up  is 
the  alleged  occupation  of  the  rectory-house,  and  even  if 
an  occupation  of  that  house  by  the  rector  could  be  made 
out,  which  would  constitute  an  accupation  within  sec. 
27,  I  think  there  was  clearly  no  residence  by  him  there, 
so  as  to  satisfy  the  terms  of  the  proviso  at  the  end  of 
that  section. 

It  is  still  more  clear  that  Mr.  Copier  was  not  an  in- 
habitant occupier  within  80  &  31  Vict.  c.  102,  s.  8.- 
By  the  licence  of  the  bishop  Mr.  Carter  had  gone 
abroad,  and  the  bishop  had  authorised  Mr.  Scroggs  to 
occupy  the  rectory-house.      The  bishop  bad  the  power 
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to  do  that,  and,  moreoyer,  he  did  it  with  the  assent  of       1873. 
Mr.  Carter;  so  that,  by  the  authority  of  the  law,  and      r 

with  the  consent  of  the  rector,  Mr.  Sci^ggs  had  been  ▼• 

Oabtbr. 
put  into,  and  was  in,  the  legal  occupation  of  the  pre- 
mises. Mr.  Carter  himself  admitted  that  he  could  not 
have  determined  the  occupation  without  providing 
accommodation  for  Mr.  Scrogga  elsewhere.  Under  these 
circamstances,  it  is  impossible  to  contend  that  the 
qualification  can  be  sustained  under  either  Act,  and 
consequently  the  decision  of  the  Bevising  Barrister  must 
be  reversed. 

Keating,  J.  I  am  of  the  same  opinion.  Mr.  Carter 
attempts  to  sustain  his  qualification  in  two  ways — as  an 
*'  inhabitant  occupier  "  under  80  &  81  Vict.  c.  102,  s.  8, 
or  as  an  "  occupier,"  under  2  &  8  Will.  4,  c.  45.  Was 
he  then  an  inhabitant  occupier  during  the  whole  twelve 
months  required  by  the  30  &  31  Vict.  c.  102,  s.  8  ?  I 
think  not.  During  eight  of  those  months  he  was  residing 
abroad;  and,  putting  aside  the  question  whether  he 
was  at  that  time  an  occupier  of  the  glebe-house,  I  think 
he  was  not  an  ''inhabitant  occupier  "  of  it. 

Under  the  2  &  8  Will.  4,  c.  46,  a  similar  difficulty 
arises,  viz.,  to  make  out  residence,  which  is  much  the 
same  thing  as  inhabitancy,  for  six  months  prior  to  81st 
July  in  the  qualifying  year.  Corporally,  during 
nearly  the  whole  of  that  period,  Mr.  Carter  was  at 
Bome.  Now,  there  is  no  doubt  that  a  man  may  have 
more  residences  than  one,  and  hence  the  cases  where  it 
has  been  held  that  a  man,  while  corporally  present  in 
one  place,  might,  nevertheless,  have  a  residence  in 
another,  because,  during  the  whole  of  the  period  he  was 
free  to  go  there  when  be  chose.      But  how  is  it  sought 
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1873.  to  bring  the  present  case  witbin  that  principle  ?  It  is 
PuBAVT  ^^^^  that  Mr.  Carter  could  have  returned  from  abroad 
Caktol  whenever  he  chose,  and  gone  at  once  into  residence  at 
the  glebe-house.  But  he  could  only  do  that,  on  pro- 
viding accommodation  for  the  curate  elsewhere;  and 
even  assuming  he  might  have  done  it,  on  giving  reason- 
able notice  to  the  curate,  in  the  present  case  he  did  not 
do  so.  During  the  whole  time  he  was  abroad,  the  curate 
was  living  at  the  glebe-house,  using  it  under  the  licence 
of  the  bishop,  by  an  authority  derived  from  an  Act  of 
Parliament.  Could  Mr.  Carter^  during  his  absence 
abroad,  have  authorised  some  other  person  to  go  and 
pccupy  the  glebe-house  in  which  the  curate  was  living  ? 
I  certainly  think  not ;  and  that  there  was  here  neither 
inhabitant  occupancy  nor  residence  during  the  period 
required  by  either  Act. 

Bbett,  J.  On  looking  at  this  case  I  feel  no  doubt 
that  before  the  Revising  Barrister  the  qualification  was 
made  to  rest  on  the  Representation  of  the  People  Act, 
1867.  The  value  of  the  glebe-house  is  not  found,  nor 
is  there  any  express  finding  that  Mr.  CaHer  had  no 
residence  elsewhere  within  seven  miles  of  the  borough. 
I  do  not  say  that  we  might  not  poBsibly  allow  Mr.  Ooi'st 
to  support  the  qualification  under  the  Reform  Act,  1832 ; 
but  I  think  it  highly  inconvenient,  when  a  case  has 
been  stated  under  one  statute,  that  the  qualification 
under  another  should  be  relied  on. 

Now,  the  Court  of  Revision  does  not  try  titles,  but 
existing  facts  ;  and  here  I  cannot  doubt  that  all  parties 
acted  with  the  intention  of  acting  under  the  Pluralities 
Act,  1  &  2  Vict.  c.  106.  Mr.  Carter  assumed  to  act 
under  it,  otherwise  he  could  not  have  gone  abroad.     It 
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is  found  that  he  went  for  tho  winter,  intending  to  return        1873. 

in  the  spring,  and  that  he  arranged  with  Mr.  Sci'oggs      -^ 

to  serve  the  cure.     He  also  arranged  that  three  rooms       _  ^• 

°  Oabtbr. 

in  the  glebe-house  should  be  retained  for  his  own  use, 
and  that  Mr.  Scrogga  should  pay  the  servant  whom  he 
left  behind ;  so  that  it  is  clear  ho  knew  that  Mr.  Scroggs 
was  going  into  the  house.  His  acts  upon  leaving  are 
not  those  of  a  person  who  is  retaining  the  control  over 
the  premises.  No  doubt  Mr.  Carter  asserts,  not  that 
at  any  moment  he  could  have  put  an  end  to  Mr.  Scrogga* 
residence,  but  that  the  residence  of  Mr.  Scrogga  in  the 
glebe-house  was  by  his  permission.  We  have  it,  then, 
that  he  knew  of  Mr.  Scrogga  being  in  the  house,  and 
that  he  did  not  object  to  it ;  and,  further,  he  assumed 
Mr.  Scrogga  to  be  there  by  the  licence  of  the 
bishop;  for  he  says  that  ho  could  not  have  required 
Mr.  Scrogga  to  leave  unless  he  provided  accommodation 
for  him  elsewhere.  I  think  that  all  parties  assumed 
that  the  non-residence  of  Mr.  Carter,  and  the  actual 
occupation  during  his  absence  by  Mr.  Scrogga,  was  by 
virtue  of  the  Pluralities  Act,  1  &  2  Vict,  c.  106,  and 
tho  licence  of  the  bishop ;  and  that  it  is  no  answer  to 
say  that  the  terms  of  that  statute  have  not  been  strictly 
complied  with.  From  October,  1872,  to  June,  1873, 
Mr.  Carter  was  away  from  the  parish  and  borough, 
having  gone  abroad  by  leave  granted  from  tho  Bishop, 
while  Mr.  Scrogga  was  actually  residing  at  the  glebe- 
house  under  tho  Bishop's  licence.  Can  it  be  said,  then, 
that  Mr.  Caiier  was  an  "  inhabitant  occupier  **  for  the 
twelve  months  preceding  the  Slst  July,  1873  ?  Whether 
he  was  in  one  sense  an  occupier,  it  is  not  necessaiy  to 
determine;  he  must  fulfil  both  requirements;  and  I  am 
clearly  of  opinion  that  he  was  not  during  that  period 
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1873.        an »"  inhabitant  occupier/*      Where  a  man  retains  the 
DuBANT      dominion  of  his  house,  and  goes  away  for  an  indefinite 
^'  period,  with  the  intention  to  return,  it  is  a  different 

case.  But  here  Mr.  CaHer  leaves  his  house  for  a 
definite  period,  with  the  intention  (which  he  carries  out) 
to  reside  elecwhere,  because  he  cannot  reside  at  the 
house  which  he  leaves ;  and  the  bishop  puts  some  one 
else  into  the  house,  not  as  Mr.  Carter's  locum  teneiis, 
but  because  Mr.  Carter  cannot  reside  there;  and  I 
think,  under  these  circumstances,  it  would  be  contrary 
to  common  sense  to  say  that  Mr.  Carter  was  residing 
at  the  house  during  that  period.  Whether  Mr.  Caiier 
was  in  one  sense  an  occupier,  I  decline  to  say.  He  was 
not  an  "  inhabitant  occupier  "  for  the  twelve  months 
required  by  the  30  &  31  Vict.  c.  102,  s.  8 ;  nor  was  he 
for  the  six  months  required  by  the  2  &  8  WiU.  4,  c.  45, 
s.  27,  resident  at  the  glebe-house,  the  only  place  of 
residence  that  is  set  up.  There  is,  therefore,  no  quali- 
fication under  either  Act. 

Grove,  J.  If  we  were  to  hold  that  Mr.  Carter  was 
resident  at  the  glebe-house,  we  should  be  carrying  the 
doctrine  of  constructive  residence  to  an  absurd  length  ; 
in  effect  wo  should  by  construction  be  converting  non- 
residence  into  residence.  The  licence  to  Mr.  Scroggs 
expressly  requires  him  to  reside ;  and  Mr.  Carter  him- 
self says  that  he  could  not  return  to  the  house  without 
providing  Mr.  Scroggs  with  accommodation  elsewhere. 

Decision  Reversed. 

Attorney. — For  the  Appellant,  Durant. 
For  the  Bespondent,  Phillips. 
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Ford,  Appellant ;  Pye,  Respondent. 

A  T  a  Court  held  by  the  Revising  Barrister  appointed       A'or.  21. 
to  revise  the  list  of  voters  for  the  city  of  Exeter,  J^®  respon- 

'^  dent,  a  parson, 

the  appellant  duly  objected  to  the  name  of  the  rcspon-  occupied  as 

tenant  and  re- 
dent  being  retained  in  the  list  of  voters  for  the  said  city,  aided  coDtina- 

ously  in  the 

The  following  ficts  were  proved : — The  respondent  is  koasa  in 

a  clergyman  residing  within  the  city  of  Exeter,  and  is  which  he 

incumbent  of  the  district  parish  of  Countess  Wear,  near  borough  fnm- 

the  said  city,  and  he  has  for  some  years  past,  except  as  thaTfOTtwo* 

hereinafter    mentioned,     continuously    occupied      and  "v^u^V^^x**^ 

resided  in  a  house  on  the  Topsham  road,  within  the  ^^  >»  the 

qualifying 
said  city  and  district  parish.  year,  ha  ex- 

changed his 

The  said  house  does  not  belong  to  him  as  such  incum-  hou^e  and 
bent  as  aforesaid,  but  is  rented  by  him,  and  is  of  greater  brotherclergy- 
value  than  £10  a  year.  mided'more 

In  June,  1878,  a  clergyman  named  T(yrdiffe,vfho  was  mUcgftl^mtho 
vicar  of  SotUhbrooni,  near  Devizes,  in  the  county  of  ^'^^"S?)' 

'  '  "^  They  also  ex- 

WUts  (more  than  seven  miles  from  the  said  city  of  changed  the 

use  of  their 

Exeter),  wrote  to  the  respondent  offering  to  exchange  wrrante.  The 

respondent 

duties  with  him  for  the  months  of  July  and  August,  reeenred  two 
1878,  in  order  that  they  might  each  obtain  for  them-  hooae,  a  bod- 
selves  and  families,  change  of  air  and  relaxation  in  their  dreasingroom, 


d«^«8-  n?eTcnt^th^i 

(The  respondent  and  the  said  Mr.  Tordife  knew  one  ^|J|/^*'hc 
another  previously,  as  brother  clergymen  who  had  at  ^^^  "o*^  return 

"^  \  ^  .  ^^^  contem- 

one  time  resided  in  neighbouring  parishes,  but  there  plate  return- 

iiig  during  the 
two  montlis.  The  annual  Taluc  of  the  hotiso  was  aboTc  10^  Held  :  a  break  in  the 
reaidencc  fatal  to  the  franchise. 
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1873.        ^'^^  ^^  evidence  to  show  whether  they  were  otherwise 
^^^^  acquainted.) 
^-  The   respondent   assented  to  this  proposal,    and   a 

correspondence  of  some  length  ensued,  by  which  it  was 
arranged  that  the  respondent  and  his  family  should, 
during  the  said  two  months;  reside  in  Mr.  ToixUffe's 
vicarage,  and  Mr.  Tonliffe  and  his  family  should  reside 
at  the  respondent's  house  in  the  Topshavi  road. 

It  was  further  arranged  that  the  respondent  should 
take  one  servant  with  him,  and  leave  the  remainder  in 
his  house  to  wait  upon  MrrlVrdiffe  and  his  family,  and 
the  respondent,  at  Mr.  Tordiffe's  request,  engaged  a  boy 
for  him  to  attend  to  a  carriage  which  he  took  with  him 
to  Exeter.  Similarly,  Mr.  Tordiffe  agreed  to  leave  his 
servants  to  wait  on  the  respondent.  It  was  also 
arranged  that  each  party  should  use  the  vegetables  and 
fruit  in  the  garden  of  the  house  to  which  they  went, 
except  potatoes  and  wall  fruit. 

There  was  no  agreement  between  the  parties  other 
than  was  contained  in  the  said  correspondence,  and  no 
payment  was  to  be  made  by  either  of  them  to  the  other. 
The  respondent  paid  the  wages  of  his  servants  during 
the  said  two  months,  although  they  waited  on  Mr. 
TordiffCj  and  ^rote  once  or  twice  during  his  absence 
giving  directions  to  his  servants  as  to  their  conduct. 
The  respondent's  house  being  larger  than  was  required 
by  Mr.  Tordiffe^  the  respondent  retained  two  rooms  (a 
bed-room  and  a  dressing-room),  these  cither  being 
locked  up  or  occupied  by  one  of  the  respondent's  servants 
during  his  absence. 

These  rooms  were  not  retained  by  the  respondent 
with  any  intention  of  his  using  them  while  Mr.  Toi^diffe 
was  staying  in  his  house,  but  because  they  were  usually 
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occupied  by  an  invalid  sister^  who  resided  witli  hiin,        1878. 
and  he  was  desirous  that  they  should  not  be  disturbed.  j;^^^ 

There  was  nothing  to  prevent  the  respondent  sleeping         ^^ 
in  these  rooms^  if  he  had  in  law  a  right  to  return  to  his 
house  during  the  said  two  months,  but  he  did  not,  in 
fact,  do  60,  and  never  contemplated  or  intended  using 
them  for  that  purpose. 

The  arrangement  between  the  respondent  and  Mr. 
Tordiffe  was  fully  carried  out,  and  the  respondent  re- 
turned to  Eoceter  at  the  beginning  of  September,  1873. 
The  respondent  had  no  residence,  apart  from  the  said 
house  in  the  Topaham  Road,  within  seven  miles  of 
Exeter. 

It  was  submitted  on  the  part  of  the  objector : — First, 
that  the  respondent  had  not  occupied  the  whole  of  his 
said  house  in  the  Topsham  Road  during  the  month  of 
JvZy,  1878,  and  that  he  had  not  resided  within  seven 
miles  of  the  City  of  Exeter  during  the  said  month  of 
JvZy,  1873  ;  and,  in  support  of  these  propositions,  the 
objector  contended,  first,  that  the  agreement  entered 
into  by  the  respondent  with  Mr.  Tordiffe  amounted  in 
law  to  a  demise  of  the  said  house  (or,  at  any  rate,  of  the 
part  of  it  not  retained  by  him)  to  Mr.  Tordiffe  in  con- 
sideration of  the  similar  demise  to  him  by  the  said  Mr. 
Tordiffe  of  his  said  Vicarage ;  secondly,  that  the  said 
Mr.  Tordiffe  was  at  least  tenant  at  will  of  the  said 
house,  or  the  part  of  it  retained  by  the  respondent 
during  the  said  month  of  July ;  and  that,  the  respon- 
dent not  residing  in  the  house,  Mr.  Tordiffe  had  com- 
plete control  over  the  part  occupied  by  him,  and  was 
not  a  lodger  so  as  to  make  his  occupation  in  law  the 
occupation  of  the  respondent ;  thirdly,  that  the  respon- 
dent's servants  became,  daring  the  said  two  months,  in 
VOL.  n.    H.a  M 
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1873.        ^*^  ^^^  servants  of  Mr.  Tordiffe^  and  were  bound  to 
Z  obey  his  orders,  and,  therefore,  did  not  occupy  the  house 

^*  on  behalf  of  the  respondent ;   fourthly,  that  the  legal 

effect  of  the  agreement  between  the  respondent  and 
Mr.  Tordiffe  was,  that  the  respondent  was  not  entitled 
to  return  to,  or  live  in,  his  said  house  in  the  Topshxim 
Road  during  the  months  of  Jvly  and  August ,  1873, 
without  Mr.  Ton^difft's  consent,  the  rooms  retained  by 
him  not  having  been  retained  for  the  purpose  of  resi- 
dence, and  not  being  capable  of  being  so  used  by  him 
without  the  use  of  other  parts  of  the  house ;  fifthly,  that 
the  respondent,  whether  or  not  he  had  a  legal  right  to 
return,  having,  in  fact,  abandoned  all  intention  of 
returning  to  the  said  house  during  the  said  months,  and 
having  allotted  it  to  another  purpose,  did  not  reside 
there  during  the  said  months,  within  the  meaning  of 
the  Acts  relating  to  the  franchise,  even  if  in  law  he  was 
entitled  to  sleep  there. 

On  the  part  of  the  voter  it  was  contended : — First, 
that  the  said  Mr.  Tordiffe  was,  during  the  said  two 
months,  in  the  position  of  a  visitor  to  the  respondent, 
and  not  a  tenant,  and  that  his  occupation  was  in  law  the 
occupation  of  the  respondent ;  secondly,  that  the  servants 
of  the  respondent  continued  his  servants,  and  had  such 
a  control  over  the  house,  as  agents  for  the  respondent, 
as  prevented  the  residence  in  the  house  of  Mr.  Tordiffe 
amounting  to  an  independent  occupation  in  point  of 
law,  but  that  it  was  at  most  an  occupation  as  a  lodger : 
thirdly,  that  the  occupation  of  the  house  being  the  re- 
spondent's occupation,  the  house  still  remained  his 
residence,  and  that  he  had  never  abandoned  the  inten- 
tion  of  returning  to  it,  and  that  his  mere  temporary 
absence  for  change  of  air  was  no  such  abandonment ; 
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fourthly,  that,  notwithstanding  the  said  agreement,  the  ]  373. 
respondent  had  a  legal  right  to  retarn  to  his  house  at  yokd 
any  time  during  the  said  months,  and  that  it  was  con- 
sistent with  residence  within  the  meaning  of  the  Acts 
relating  to  the  franchise  that  he  should  have  formed  the 
intention  of  living  elsewhere  for  a  time  for  the  sake  of 
change  of  air  and  relaxation,  and  made  arrangements 
by  which  his  return  during  such  time  was  not  con- 
templated, if  he  had  a  legal  right  to  return  at  any  time, 
and  intended  to  return  after  a  short  interval. 

The  Revising  Barrister  expressed  gieat  doult  as  to 
the  correct  legal  inferences  to  be  drawn  from  the  facts  of 
the  case,  but  after  some  hesitation  held,  and,  as  far  as 
it  is  consistent  with  the  facts  above  stated,  found,  as  a 
fact,  that  the  respondent  did  not  demise  his  house  to 
the  said  Mr.  Tordiffe,  but  only  gave  him  a  permission 
to  remain  with  his  family  in  the  said  house  during  the 
said  two  months.  The  Bevising  Barrister  held  further, 
as  a  matter  of  law,  that  under  the  circumstances  herein- 
before stated,  the  servants  of  the  respondent  continued 
his  servants,  and  that  the  occupation  of  the  house  by 
Mr.  Tordiffe,  and  by  the  respondent's  servants,  was  in 
law  an  occupation  of  the  house  by  the  respondent.  He 
held  further,  that  the  true  effect  in  law  of  the  said 
agreement  between  the  respondent  and  Mr.  Tordiffe, 
and  the  facts  hereinbefore  stated,  was  to  enable  Mr. 
Tordiffe  and  his  family  to  reside  in  the  said  house  in  the 
Topsham  Road,  but  not  to  prevent  the  respondent  from 
returning  to  his  house  in  the  Topsham  Road  at  any 
time  during  the  said  month  of  July,  1878,  and  occupy- 
ing it  in  any  way  which  was  consistent  with  the  resi- 
dence therein  of  the  said  Mr.  Tordiffe  and  bis  family, 
and  that  the  respondent  could  in  fact  have  returned  and 

u  2 
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1878.  slept  in  the  rooms  retained  by  liim,  without  interfering 
~       '  with  the  residence  of  the  said  Mr.   Tordiffe  and  his 

^-  family  in  the  said  bouse.     The  Revising  Barrister  held 

fuiiher  that,  where  a  voter  has  a  legal  right  to  return 
and  sleep  in  a  house  when  he  pleases,  and  an  intention 
to  return  after  a  time  to  such  house,  the  fact  that  he 
has  no  intention  of  returning  during  a  given  short 
period,  it  being  then  used  for  another  purpose  not 
physically  inconsistent  with  his  returning  and  sleeping 
therein,  is  not  a  break  of  his  residence  in  the  said  house 
within  the  meaning  of  the  Acts  relating  to  the  franchise. 
Ho  therefore  held,  that  the  respondent  had  occupied  his 
house  in  the  Topattam  Road  for  twelve  calendar  months 
previously  to  the  31st  Julyf  1873,  and  had  resided 
within  seven  miles  of  the  city  of  Exeter  during  six 
calendar  months  preceding  the  same  date,  and  allowed 
the  vote. 

The  questions  for  the  opinion  of  the  Court  were, 
first,  whether  the  respondent  resided  in  his  house 
in  the  TopaJiam,  Road,  during  the  month  of  July, 
1873,  within  the  meaning  of  the  Acts  relating  to  the 
franchise;  secondly,  whether  the  respondent  occupied 
the  whole  of  the  said  house  in  the  Topekam  Road, 
during  the  month  of  July,  1873. 

If  the  Court  should  be  of  opinion  on  both  questions 

in  the  afiSrmative,  the  list  was  to  remain  unaltered; 

if  the  Com*t  should  be  of  opinion  on  either  question  in 

the  negative,  the  list  of  voters  was  to  be  amended  by 

•     erasing  the  name  of  the  respondent. 

Kingdon,  Q.C.,  for  the  appellant.  The  question  in 
this  case  is,  whether  the  exchange  of  houses  that  has 
taken  place  between  the  respondent  and  Mr.  Tordiffe 
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eonstitates  a  break  in  the  respondent's  residence,  1878. 
for,  if  so,  that  of  course  is  fatal  to  the  franchise.  No  ^i^^J^ 
doubt  it  may  seem  somewhat  hard  that,  where  two  ^* 
clergymen,  for  a  temporary  purpose,  such  as  a  change 
of  air  or  relaxation,  exchange  their  residences  for  a 
short  period,  that  should  create  a  forfeiture  of  the 
franchise.  But  hardship  is  not  a  safe  criterion  for  the 
guidance  of  the  Court.  The  Revising  Barrister,  as  he 
expressly  states,  entertained  great  doubts  in  the  case, 
and  upon  that  ground  apparently  he  has  decided  in 
favour  of  the  franchise.  The  Court,  however,  will 
decide  as  to  the  right  to  the  franchise,  apart  from  any 
such  consideration,  and  its  decision  will,  it  is  submitted, 
be  governed  by  the  agreement  which  has  been  entered 
into  between  the  parties.  What  then  is  that  agreement  ? 
That  it  is  in  writing  is  clear,  for  it  is  expressly  found  that 
the  whole  of  it  is  by  correspondence.  The  only  ques- 
tion, therefore,  that  can  arise  in  reference  to  it  must  be 
as  to  its  legal  effect.  We  must  therefore  consider  what 
that  is.  It  is  submitted  that  it  amounts  in  law  4;o  a 
demise  for  two  months.  It  has  all  the  essentials  of  a 
demise.  There  is  an  agreement  to  let  and  to  take  for  a 
term  of  defined  duration,  viz.,  two  months,  and  there  is 
good  consideration.  It  is  not  essential  to  the  validity 
of  a  demise  that  there  should  be  a  reservation  of  rent. 
Suppose  that  before  the  two  months  had  expired,  the 
respondent  had  returned  to  his  residence,  and  evicted 
Mr.  Tordiffe^  can  it  be  doubted  that  he  would  thereby 
have  rendered  himself  liable  to  an  action  ? 

[Bbett,J.     Could  the  respondent  have  been  made 
liable  in  trespass?] 

It  is  submitted  that  he  could;   but  at  all   events 
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1873.        ^®   would  have  been  liable  for  breach  of  his  agree- 
-  ment. 


FOBD 
V. 
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[Denhan,  J.  Suppose  there  had  been  a  disturbance 
among  the  servants,  would  not  the  respondent  have  been 
entitled  to  enter  and  turn  a  servant  out?] 

Probably  he  would  have  been  entitled  to  discharge  a 
servant,  but  as  regards  the  house  it  is  submitted  that 
Mr.  Tordiffe  was  in  occupation.  The  case  falls  clearly 
within  the  rule  as  stated  in  Elliott  on  Registration,  and 
adopted  by  Erh^  C.J.,  in  Powell  v.  Guest  (a),  viz.,  that 
''in  order  to  constitute  residence  a  party  must  possess  at 
the  least  a  sleeping  apartment,  but  that  an  uninter- 
rupted abiding  at  such  dwelling  is  not  requisite.  Absence, 
no  matter  how  long,  if  there  be  the  liberty  of  returning 
at  any  time,  and  no  abandonment  of  the  intention  to 
return  whenever  it  may  suit  the  party's  pleasure  or  con- 
venience so  to  do,  will  not  prevent  a  constructive  legal 
residence;  but  if  he  has  debarred  himself  of  the  liberty 
of  returning  to  such  dwelling  by  letting  it  for  a  period, 
however  short,  or  has  abandoned  his  intention  of  return- 
ing, he  cannot  any  longer  be  said  to  have  even  a  legal 
residence  there."  As  regards  the  two  roomff  which  were 
reserved  by  the  respondent,  it  is  expressly  found  that 
the  respondent  had  never  any  intention  to  use  them, 
but  that  he  was  desirous  they  should  not  be  disturbed, 
because  they  were  usually  occupied  by  an  invalid  sister. 
If  the  respondent  had  contemplated  returning  every 
week  for  the  performance  of  his  Sunday  duties,  that 
might  have  been  a  different  matter. 

No  one  appeared  on  behalf  of  the  respondeat. 

[a)  IIopw.  d-  Ph,  155,  16(5 ;  S,  a,  \%  C.  B.  N.  S.  SO. 
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Keating,  J.     In  this    caso   the  RevisiDg   Barrister       1873. 

entertaiiied  considerable  doubt,  and  found,  with  hesita-         i; 

'  '  Ford 

tion,  in  favour  of  the  vote.     I  think,  however,  that  the  ▼• 

Ptb. 

objection  to  it  is  well-founded,  and  the  break  in  the 
residence  clear,  and,  consequently,  that  the  vote  cannot 
be  sustained.  The  respondent,  for  good  consideration, 
gave  up  his  house  to  Mr.  Tordiffe  for  a  period  of  two 
months.  Whether  or  not  the  correspondence  between 
the  parties  was  such  as  to  constitute  a  strict  legal  demise, 
it  is,  perhaps,  not  very  material  to  inquire.  It  is  dis- 
tinctly found  that  the  respondent  did  not  return,  or 
contemplate  returning,  during  the  two  months.  Mr. 
Kingdon  has  referred  us  to  a  statement  in  Elliott  on 
Registration^  which  was  adopted  by  Erie,  C.J.,  in 
Powell  Y.  Gv^est  (a),  and  which  affords  a  definition  of 
residence,  which  clearly  excludes  the  respondent  from 
the  franchise.  ''In  order  to  constitute  residence,  a 
party  must  possess  at  the  least  a  sleeping  apartment,  but 
an  uninterrupted  abiding  at  such  dwelling  is  not 
requisite.  Absence,  no  matter  hoW  long,  if  there  be  the 
liberty  of  returning  at  any  time,  and  no  abandonment  of 
the  intention  to  return  whenever  it  may  suit  the  party's 
pleasure  or  convenience  so  to  do,  will  not  prevent  a  con- 
structive legal  residence.  But  if  he  has  debarred  him- 
self of  the  liberty  of  returning  to  such  dwelling  by 
letting  it  for  a  period,  however  short,  or  has  abandoned 
his  intention  of  returning,  he  cannot  any  longer  be  said 
to  have  even  a  legal  residence  there."  I  think  that  that 
statement  contains  the  law  and  good  sense  of  the  matter, 
and,  consequently,  that  the  decision  of  the  Revising 
Barrister  must  be  reversed. 

(fl)  llopw.  «fc  Ph,  155,  150 ;  ^.  C,  18  C\  B.  N.  S.  80. 


V. 

Pte. 


166  MICHAELMAS  TERM, 

1873.  Brett,  J.    I  am  of  the  same  opinion.     The  respon- 

Y^  dent  here,  had,  I  think,  given  up  the  liberty  of  returning 
to  his  house  for  the  space  of  two  months;  he  certainly 
had  abandoned  the  intention  of  doing  so. 

Grove,  J.  The  principle  on  which  it  is  suggested 
that  the  Revising  Barrister  has  decided,  is  one  that  I 
never  could  understand,  viz.,  that  in  a  case  of  doubt  the 
decision  should  be  in  favour  of  the  franchise.  That  at 
once  raises  the  difficulty  of  what  should  be  the  amount 
of  doubt  in  order  to  justify  such  a  decision. 

In  the  present  case  the  finding  of  the  Bevising 
Barrister  makes  it  clear  that  there  was  an  abandonment 
by  the  respondent  of  the  intention  to  return  during  the 
period  of  two  months,  and  I  think  the  case  is  within 
the  rule  in  Powell  v.  Oueat  (a). 

Dekman,  J.  I  agree.  But  in  the  absence  of  any 
argument  in  support  of  the  Revising  Barrister's  decision, 
I  abstain  from  any  comment  thereon.  I  think  it  very 
unsatisfactory  that  these  cases  should  be  decided  without 
the  opportunity  of  hearing  argument  on  both  sides. 

Decision  reversed. 


Attorney. — For  the  Appellant,  J.  EUiott  Fox. 


(a)  JTbpv.  4  Ph.  156, 156  \  8.  a,  18  0,  B.  N.  S,  80. 
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1873. 


Ford,  Appellant ;  Hart,  Kespondent. 

AT  a  Court  held  on  the  22nd  September,  1873,  before      ^^.  21. 

the  Bevising  Barrister  for  the  city  of  Exeter,  the  ap-  dent,  im^cer 
pellant  duly  objected  to  the  name  of  the  respondent  being  ^aa^  freeman 
retained  in  the  list  of  persons  entitled  to  vote  in  the  ®^  Exetw,  and 

^  was  in  the 

election  of  members  for  the  said  city  of  Exeter.  ^^^^  <rf  living 

there,  when  on 

The  following  facts  were  proved : —  leave,  in  oer- 

tain  rooms 

The  respondent  is  a  duly  admitted  freeman  of  the  appropriated 

. .       ^  T:t     .  for  him  by  his 

city  Of  iLxeter.  mother  in  her 

The  respondent  is,  and  has  been  for  several  years,  an  usa^'iengihof 
officer  in  the  army,  and,  except  when  on  leave  of  ^n^JshJeadi 
absence,  is  stationed  with  his  regiment  more  than  seven  ?u*''',^i^i"* 
miles  from  the  city  of  Exeter.  year  he  was  on 

leave,  and   at 

The  mother  of  the  respondent  (a  widow)  lives  vrithin  his  mother's 

house  during 

seven  miles  of  the  city  of  Exeter,  and  previously  to  January, 
entering  the  army,  and  since  he  has  been  in  the  army,  March.  ^':^- 
whenever  he  has  obtained  leave  of  absence  from  his  regi-  ^^^'w? 
ment,  he  has  lived  with  his  mother  in  her  said  house.      ment^tion^ 
The  respondent  has  usually  obtained  leave  of  absence  ^^^  ^^ 

^  •^  seven  miles 

for  three  months  in  each  year,  and  was,  in  fact,  living  gojj  Exeter. 

Held  that  the 

in  Exeter  with  his  mother  during  the  three  months  of  respondent 

.  had  not^  for  six 

January,  February,  and  March,  1873.  calendar 

The  mother  of  the  respondent  has  set  apart  two  previous  to  the 
rooms  in  her  house  (one  being  a  sleeping  apartment),  the'quaUfjing 
for  the  use  of  the  respondent,  in  which  some  of  his  Exet»**oi^^ 
clothes  and  other  property  remain  while  he  is  vrith  his  within  seven 

*^     '^      "  miles  thereof, 

regiment,  and  no  other  person  sleeps  in  or  makes  any  so  as  to  entitle 
use  of  the  said  rooms  while  the  respondent  is  away.         franchise. 
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1873.  ^^^  ^^  rooms  were  so  set  apart  for  the  exclusiTe 

^^ —  use  of  the  respondent  during  the  whole  of  the  six 
J^^  months  preceding  the  31st  July,  1873,  and  the  respon- 
dent had,  during  the  whole  of  such  time,  his  mother's 
permission  to  occupy  the  said  rooms  whenever  he 
wished. 

The  respondent  is  not  married,  and  has  no  home 
except  the  said  house  of  his  mother  and  his  rooms  in 
the  barracks  at  which  his  regiment  is  stationed  for  the 
time  being. 

On  behalf  of  the  objector,  it  was  urged  that  the  yoter 
had  no  residence  within  the  borough  or  seven  miles 
thereof;  first,  because  the  rooms  which  he  used  at  his 
mother's  house  were  rooms  used  by  him  as  her  guest, 
and  to  which  he  had  no  power  himself  to  return  unless 
she  pleased,  as  there  was  no  hiring  of  such  rooms  or 
consideration  for  their  retention ;  secondly,  because, 
being  an  ofiBcer  in  the  army,  he  had  no  power  of  going 
home  or  anywhere  without  having  first  obtained  leave, 
nor  of  throwing  up  his  commission  in  the  army  at  any 
time  and  returning  home;  thirdly,  because,  according 
to  the  evidence,  he  had  only  three  months'  leave  every 
year,  and  therefore  there  could  be  no  six  months' 
residence  as  required  by  the  statute;  fourthly,  be- 
cause the  case  of  Tlie  King  v.  Mitchell  (a),  did  not 
apply,  as  that  was  held  to  be  an  inhabitancy  by  means 
of  the  family,  and  the  voter  in  this  case  was  unmarried, 
and  further,  that  a  militiaman  wtts  only  occasionally 
called  out  for  duty. 

On  behalf  of  the  voter  it  was  tirged  that,  during  the 
whole  of  the  six  months  previously  to  the  31st  Jtdy, 

(a)  10  Bait,  511. 
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1873,   he  did  reside  within  seyen  miles  of  the  said        1873. 
borough,  and  that  the  arrangement  with  his  mother  not  ~ 


FORO 

having  been  revoked,  the  voter  had  liberty  to  use  the  ^• 

rooms  set  apart  for  him  in  her  house,  and  that  such 
house  was  bond  fide  his  home  and  residence ;  that  he 
had  never  abandoned  such  residence  or  the  intention  of 
returning  to  it,  and  that  his  occasional  absence  on  the 
duties  oi  bis  profession  was  no  abandonment ;  that  the 
circumstances  of  an  ofiScer  in  the  regular  army  are  the 
same  as  those  of  a  militia  officer  on  active  service,  and 
that  the  case  of  The  King  v.  MitcheU  (a),  as  affirmed  by 
Powell  V.  Guest  (b),  is  an  authority  for  the  Toter*s  con- 
tention that  he  had  a  continuing  residence  at  his 
mother's  house.  The  Revising  Barrister  decided  that 
the  said  voter  continued  to  form  part  of  his  mother's 
family,  and  that  he  resided  with  her  during  the  whole 
of  the  six  months  preceding  the  31st  Jtdy,  1873;  that, 
as  the  mother  had  not  revoked  her  permission  to  him 
80  to  reside  with  her,  the  fact  that  she  might  have 
revoked  it  was  inmiaterial ;  that  the  fact  of  his  absence  on 
his  professional  duties  with  the  army  did  not,  according 
to  the  authority  of  The  King  v.  Mitchell  (a),  as  explained 
by  Powell  v.  Quest  {b),  prevent  his  mother's  house  being 
his  residence  during  the  whole  of  the  aforesaid  period 
of  six  months,  and  allowed  his  vote. 

The  question  for  the  opinion  of  the  Court  was 
whether,  consistently  with  the  facts  above  stated,  the 
Revising  Barrister  could  legally  find  the  respondent  to 
have  resided  within  seven  miles  of  Exeter  during  the 
six  months  preceding  the  31st  July,  1873. 

(a)  10  Eait,  611.  {b)  JIopw.  «£•  PL  149  ;  5.  (?.,  18 

a.  B,  N.  S.  72. 
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1873.  Kingdon,   Q.C.^  for  the  appellant.     The  decision  of 

:^^  the  Bevising  Barrister  was  wrong.  The  respondent 
had  not,  ''for  six  calendar  months  next  previons  to  the 
last  day  of  JtUy,*^  resided  in  Exeter,  or  within  seven 
miles  thereof,  so  as  to  satisfy  the  requirements  of 
2  WiU.  4,  c.  45,  s.  S2.  In  the  first  place,  daring  nine 
months  of  the  year  of  qualification,  and  during  four  out 
of  the  six  months  immediately  preceding  the  Slst  of 
July,  he  was  absent  from  Exeter  as  a  matter  of  fact. 
It  is  said,  however,  that  though  not  resident  there  in 
fact,  he  had  the  intention  of  returning,  and  did  return 
to  his  mother's  house  in  Exeter  whenever  he  could  get 
leave  from  his  regiment.  As  to  that,  the  case  finds 
that  his  usual  leave  of  absence  was  of  only  three 
months*  duration.  No  doubt  the  case  does  not  find  in 
terms  that  the  respondent  could  not  have  obtained 
longer  leave,  but  it  may  be  assumed  that  he  availed 
himself  of  all  that  the  authorities  allowed.  But  in 
truth,  the  position  of  an  ofiScer  in  the  army  is  incon- 
sistent with  the  idea  of  constructive  residence*  It  is 
contrary  to  the  practice  and  profession  of  a  soldier.- 
His  condition  of  life  is  necessarily  migratory,  and  his 
place  of  abode  from  day  to  day  uncertain.  His  move- 
ments are  subject  to  the  control  of  others.  He  is  liable 
at  any  moment  to  be  sent  abroad,  with  no  control  over 
the  duration  of  his  absence.  His  leave  may  at  any 
time  be  refused.  He  cannot  retire  from  the  service 
without  the  Queen's  permission.  And  to  this  condition 
he  has  voluntarily  subjected  himself.  The  intention  of 
the  Legislature  in  insisting  on  residence  was,  it  is  sub- 
mitted, that  a  voter  might  be  a  man  having  some 
position  in  the  place  where  he  voted,  and  possessed  of 
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some  knowledge  of  its  wants,  «o  as  to  enable  him  to        1873. 
select  a  fitting  representative. 


[Grove,  J.  Suppose  the  respondent  were  not  an 
officer  in  the  army,  do  you  say  that  in  that  case  there 
would  be  an  insufficient  residence  ?j 

Perhaps  then  there  might  be  a  sufficient  residence. 
But  that  cannot  be  admitted  as  clear.  The  respondent 
was  a  mere  guest  with  his  mother,  and  at  any  moment 
she  might  have  denied  him  her  house.  Bond  v.  the 
Ouzraeers  of  St  George,  Hanover  Sqimre  (a),  is  no 
authority  on  the  point,  for  there  the  claimant  had  a  legal 
right  to  reside.  The  main  objection,  however,  arises 
out  of  the  defendant's  position  as  an  officer  in  the 
army,  and  bound  by  miUtary  regulations  to  be  on  service 
with  his  regiment. 

[Brett,  J.  How  do  you  distinguish  The  King  v. 
MiUMi  (b)  ?] 

There  the  voters  were  militiamen.  They  had  houses, 
where  their  families  resided ;  they  returned  from  time  to 
time  to  their  homes  and  famiUes,  which  were  not  broken 
np.  As  militiamen,  they  would  only  be  called  out  for  a 
limited  period,  and  though  they  may  have  been  -out 
daring  the  period  at- which  residence  was  required,  the 
case  is  distinguishable  from  that  of  a  soldier,  with 
whom  absence  is,  so  to  speak,  the  rule  of  his  life. 
Moreover,  the  question  there  was,  as  to  inhabitancy 
within  the  charter  of  Norwich  for  six  months  before  the 

(a)  Ilopw,  «6  Colt,  427  ;  S,  C,  (6)  10  East,  611. 

L.  M.  6  a  P.  312. 
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1873.        election,  according  to  the  oath  imposed  by  3  Geo.  2, 
'  c.  8,  and  not  as  to  residence  within  the  Reform  Act. 


Ford 

V. 

Hast. 


No  one  appeared  on  behalf  of  the  respondent. 

Keating,  J.  In  this  case  I  think  that  the  right  to 
the  franchise  has  not  been  established;  and  that  the 
respondent  has  not,  consistently  with  the  rnles  that  have 
been  laid  down  as  to  "residence"  and  the  authorities  on 
the  subject,  "resided"  for  six  calendar  months  prior  to 
the  31st  of  Jvly,  1873,  within  the  city  of  Exeter,  or 
within  seven  miles  thereof.  I  do  not,  by  any  means, 
mean  to  say  that  a  freeman,  who  is  living  with  his 
mother,  and  who  can  return  to  his  mother*s  house 
whenever  he  pleases,  might  not,  under  such  circum- 
stances, "reside  "so  as  to  qualify,  although  his  residence 
is,  in  a  sense,  permissive.  But  here  the  respondent, 
being  an  oflBcer  in  Her  Majesty's  Army,  is  no  longer  a 
free  agent.  He  cannot  move  about  except  at  the 
will  of  Her  Majesty,  expressed  through  his  command- 
ing officer;  nor  can  he  return,  without  leave  ob- 
tained, to  his  mother's  house.  It  is  true  the  case 
finds  that  the  respondent  had  usually  obtained  leave 
of  absence  for  three  months  in  each  year,  and  also 
that  from  that  statement  it  does  not  necessarily  follow 
that  he  might  not  have  obtained  it  for  a  still  longer 
period.  But  that  does  not  remove  the  ground  of  the 
objection.  The  respondent  is  not  sui  juris.  He  can- 
not, at  his  own  free  will  and  pleasure,  return  to  his 
mother's  house.  By  entering  the  service  of  the  Queen 
he  has  voluntarily  incapacitated  himself  from  doing  so. 
The  case  of  the  Kwg  v.  Mitchell  (a)  seems  at  first  sight 

(a)  10  East,  511. 


V. 

Habt. 
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an  authority  in  favour  of  the  franchise.  But  there  the  1873^ 
question  was  one  of  inhabitancy  within  the  charter  of  Ji^j^JJ 
the  city  of  Norwich.  The  voters  were  militiamen, 
having  houses  in  Norwich,  where  their  families  resided, 
and  in  respect  of  which  they  were  liable  to  public 
burthens,  and  the  Court  thought  they  were  inhabitants 
within  the  charter.  I  am  not  aware  of  any  case  of 
similar  circumstances  to  the  present,  where  a  claimant  . 
who  has  voluntarily  put  it  out  of  his  power  to  return  to 
his  house  when  he  pleases  has  been  held,  nevertheless, 
to  have  a  constructive  residence.  The  actual  residence 
of  the  respondent  was  for  a  period  of  only  three  months 
during  the  whole  year  of  qualification.  I  think  that 
there  has  been  no  sufficient  residence  hero,  and  that  the 
decision  must  be  reversed. 

Bbett,  J.  I  am  of  the  same  opinion.  I  take  the 
rule  as  it  is  laid  down  in  Powell  v.  Guest  (a),  and  the 
question  we  have  to  deal  with  is  as  to  its  application  in 
the  present  case.  The  respondent  during  the  greater 
part  of  the  prescribed  period  was  living  and  sleeping, 
and  doing  everything  that  constitutes  dwelling,  more 
than  seven  miles  away  from  the  city  of  Sxeter,  so  that,  as 
matter  of  fact,  he  did  not  actually  reside  there.  Can 
he,  then,  for  the  purposes  of  the  franchise,  be  said  to 
have  resided  there  constructively?  It  is  said  that  he  bad 
liberty  to  return  there,  and  no  doubt  in  one  sense  he 
had.  The  case  finds  that  during  the  whole  period  he 
had  his  mother's  permission  to  return  to  certain  rooms, 
which  were  specifically  appropriated  to  him  in  her  house, 
and  within  the  city.     But  the  difiBculty  in  the  respou- 

(a)  Mop%D.  dt  Ph.  U9;  S.  C,  18  C,  B.  N.  S.  72. 
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1873.       dent's  way  is,  that  he  is  an  officer  in  the  army,  and 
-  being  an  officer  in  the  army  we  must  take  notice  of  the 


IIabt. 


Ford 
J^^         fact  that,  without  the  leave  of  his  sovereign,  signified  to 

him  through  his  commanding  officer,  he  cannot  leave 
his  regiment  at  all;  he  cannot  quit  the  service  of  his 
sovereign  and  revert  to  the  position  of  a  civilian, 
without  the  royal  permission.  In  Powell  v.  Gitest  (rt), 
a  person  who,  doubtless,  would  have  been  glad  to  return 
to  his  home  if  he  had  been  able,  was  incapacitated  from 
returning  by  his  imprisonment,  and  it  was  held  that  he 
did  not  reside  so  as  to  be  qualified.  To  compare  such  a 
case  as  that  with  the  present  may  certainly  appear  un- 
seemly, and  it  will  be  understood  that  I  do  it  solely  for 
the  purpose  of  comparison.  There,  by  a  criminal  act, 
the  claimant  had  incapacitated  himself  from  returning 
at  his  own  free  will  and  pleasure,  so,  here,  he  has  inca- 
pacitated himself  by  his  voluntary  desire  to  do  his  duty. 
The  only  case  that  creates  any  difficulty  as  to  our  deci- 
sion is  The  King  v.  Mitchell  (b).  There  it  was  held,  on 
the  construction  of  the  charter  of  Norwich,  that  the 
claimants,  who  had  houses  and  families  residing  there, 
might  be  inhabitants  within  the  charter,  although  they 
did  not  themselves  dwell  in  Norwich.  That  case  was 
not  decided  under  the  Reform  Act;  it  was  decided  on 
different  language,  and  I  think  it  does  not  govern  the 
present  case. 

Denman,  J.  My  brother  Grove  (c)  requests  me  to 
say  tbat  he  agrees  in  the  decision,  but  that  ho  thinks  an 
observation  of  mine  in  the  last  case  applies  emphatically 
here,  viz.,  that  it  is  not  satisfactory  to  have  these  cases 

(a)  Hopw,  «fe  Ph.  149  ;  S.  C,  18  {b\  10  Eatt,  511. 

a  B.  N.  S.  72.  *  (c)  Grove,  /.,  had  left  the  court. 


V. 
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argued  only  on  one  side.  The  question  is  whether,  on  1873. 
the  facts  stated,  residence  is  made  out.  The  Revising  yobd 
Barrister  held  that  it  was.  Now,  there  was  clearly  no 
actual  residence,  and  although  there  are  cases  to  show 
that  there  may  he  sach  a  thing  as  constructive  residence, 
I  think  that  if  all  these  facts  had  heen  proved  hefore  a 
j  nry,  it  would  have  been  the  duty  of  the  presiding  judge 
to  tell  them  that  in  his  judgment  the  residence  was  not 
made  out. 

Decision  reversed. 

Attorney — For  Appellant,  J,  Elliott  Fox. 


Lord  Rendlesham,  Appellant ;  Ha  ward, 

Respondent. 

A  T  a  Court  held  before  the  Revising  Barrister  ap-       Nov,  19. 
pointed  to  revise  the  lists  of  voters  for  the  Eastern  l^*  po®» 
Division  of  the  county  of  Suffolk,  an  objection  was  duly  been  dected 
made  to  the  name  of  Baron  Frederick  William  Brook  the  Houae  of 

CommonB  are 

Bencllcshavi  (hereinafter  called  the  appellant)  being  re-  not  entitled 
tained  upon  the  list  of  voters  for  the  said  division  of  namee  upon 

,-  .,  .  the  register  of 

the  said  county.  yoten. 

The  name  of  the  appellant  appeared  upon  the  said 
list  as  follows  : — 

VOL.  n,  H.C,  V 
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Lord 

Bendlesham 

▼. 

Haward. 


Ohriatian  Name 
and  Surname 
of  each  Voter. 

Place  of  Abode. 

Nature  of 
Qnallfi  cation. 

Street,  lane,  &c., 
or  name  of  the 
property,  if 
known  by  any, 
&c. 

JtendUtliamf 

Frederick 

WiUiam  Brook 

Baron. 

Rendletham 
Uafl. 

Freehold  man- 
sion and  lands. 

RendU^am 
IlaO. 

The  following  facts  were  admitted  : — 

1.  The  appellant  is  and  was  during  the  qualifying 
period  an  Irish  peer,  and  is  not,  nor  ever  has  been,  a 
representative  peer  or  a  member  of  Parliament. 

2.  The  appellant  was  and  is  duly  qualified  to  have 
his  name  retained  in  the  said  list,  and  to  be  registered 
as  a  voter  in  respect  of  the  qualification  described  in  the 
said  list,  unless  disqualified  by  the  fact  of  his  being  an 
Irish  peer. 

8.  It  was  contended  on  behalf  of  the  objector  that 
the  appellant  was  not  entitled  to  have  his  name  retained 
upon  the  said  list  by  reason  of  his  being  an  Irish 
peer. 

4.  It  was  contended  on  behalf  of  the  appellant  that  a 
peer  of  Ireland  elected  a  member  of  the  House  of 
Commons,  and  who  had  not  declined  to  serve  as  such 
member,  was  entitled  to  vote  at  the  election  of  knights 
of  the  shire,  and  that,  as  the  appellant  was  in  other 
respects  qualified  to  vote,  he  was  entitled  to  be  regis- 
tered in  order  to  enable  him  to  exercise  such  right  of 
voting  in  the  event  of  his  being  elected  a  member  of  the 
House  of  Commons,  and  not  declining  to  serve  as  snch 
member. 

5.  The  Revising  Barrister  decided  that  the  appellant 
being  a  peer,  and  not,  during  the  qualifying  period. 
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nor  at  the  time  of  registration,  elected  a  member  of       1873. 
the  House  of  Commons,  was  not  entitled  to  vote  at        ;: 

LiOBD 

the  election  of  knights  of  the  shire,  and,  consequently,    Rkndleshah 
not  entitled  to  have  his  name  retained  upon  the  said     Hawabd. 
Ust. 

If  the  C!ourt  shonld  be  of  opinion  that  the  decision  of 
the  Bevising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  inserting  the  name  of  the  appellant 
therein. 

O'MaUey,  Q.C.,  for  the  appellant.  The  Bevising  Barris- 
ter ought  not  to  have  expunged  the  appellant's  name 
from  the  register.  No  doubt,  if  the  case  were  that  of 
an  English  peer,  it  would  be  useless  to  contend  against 
the  authority  of  Lord  BeaiLcJiamp  v.  the  Overseers  of 
Madresfield  (a),  since,  according  to  that  decision,  an 
English  peer  is  permanently  incapacitated  from  voting 
for  a  member  of  the  House  of  Commons.  But  an  Irish 
peer  is  under  no  such  incapacity.  The  only  foundation 
for  the  alleged  incapacity  in  his  case  rests  on  the  reso- 
lutions of  the  House  of  Commons.  HeywoodQ))  de- 
scribes the  passing  of  these  resolutions,  in  1801,  in  the 
terms  now  adopted  in  the  Standing  Orders  of  the  House 
of  Conunons.  *'  After  the  union  of  the  kingdoms  of 
Qreat  BHtain  and  Ireland,  it  became  necessary  to 
make  some  alterations  in  the  Standing  Orders  of  the 
House ;  and  on  the  30th  October,  1801,  some  motions 
being  made  (c)  respecting  the  voting  and  interfering  of 
peers  at  elections,  the  debate  was  adjourned,  and  a  com- 
mittee appointed  to  report.    On  the  17th  of  November, 

(a)  2  Hi)pw,  <C'  CoU.  41 ;  8.  C,  {h)  County  Eledumi,  p.  817, 2nd 

^.,8C.P.245.  edit. 

(e)  57  Ccm*  Joum,  5. 
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1873.        i^Ol  (a),  the  committee  reported  several  resolutions, 
£^^^        which  afterwards  (27th  of  April,  1802)  (6)  were  adopted 
Rendlesham    and  made  Standing  Orders  of  the  House,  and  as  such 
Haward,      have  heen  repeated  at  the  beginning  of  every  subsequent 
session.     'Resolved  that  no  peer  of  the  realm,  except 
such  peer  of  that  part  of  the  United  Kingdom  called 
Ireland,  as  shall  for  the  time  being  be  actually  elected, 
and  shall  not  have  declined  to  serve  for  any  county,  city, 
or  borough  of  Great  Britain,  hath  any  right  to  give  his 
vote  in  the  election  of  any  member  to  serve  in  Parlia- 
ment.'    '  Besolved,  that  it  is  a  high  infringement  of 
the  liberties  and  privileges  of  the   Commons  of  the 
United  Kingdom  for  any  lord  of  Parliament,  or  other 
peer  or  prelate,  not  being  a  peer  of  Ireland  at  the  time 
elected,  and   not  having  declined  to  so^e   for   any 
county,  city,  or  borough  of  Grreat  Britain,  to  concern 
himself  i7i  the  election  of  members  to  serve  for  the 
Commons  in  Parliament,  except  only  any  peer  of  Ire- 
land, at  such  elections  in  Oreat  Britain  respectively, 
where  such  peer  shall  appear  as  a  candidate,  &c.'  "     It 
follows,   from  these  resolutions,   that    an   Irish   peer 
elected  a  member  of  the  House  of  Commons,  and  assent- 
ing to  serve,  has  the  right  to  vote  at  the  election  of  its 
members  as  fuUy  as  any  commoner.     This  at  once  dis- 
tinguishes the  position  of  the  Irish  peer  from  that  of 
the  English  peer.     While  the  English  peer  is  under  a 
permanent  disability,  the  Irish  peer  may  be  fully  quali- 
fied to  exercise  the  right  of  voting  when  the  time  for 
voting  arrives,   the   sole  impediment  to  his  doing  so 
being  at  any  moment  susceptible  of  removal.     Until  the 
time  for  voting  arrives  it  cannot  be  ascertained  whether 

(a)  57  Com,  Jouru.  34.  (6)  Ih,  376. 
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the  impediment  will  exist;  and  meanwhile  it  is  sub- 
mitted that,  if  otherwise  qualified,  his  name  ought  to 
be  placed  upon  the  register.  This  seems  to  have  been 
the  view  taken  by  the  Committee  in  the  Droitwich 
Petition  (Lord  SouthweWs  case)  (a),  where  the  resolu- 
tion come  to  was  as  follows :  *'  that  they  (the  Com- 
mittee) were  of  opinion  that  there  was  no  statute  under 
which  the  barrister  could  have  excluded  from  the  list 
the  name  of  Lord  SouthweU,  but  feeling  themselves 
called  upon  to  enforce  the  Standing  Order  of  the  House 
against  the  interference  of  peers  in  elections,  they  over- 
ruled the  objection  of  the  counsel  of  the  petitioner." 
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1873. 

Lord 
Bendleshah 

V. 

Hawabd. 


[CoLEBiDGE,  C.  J.  The  4th  article  of  the  Act  of  Union 
(39  &  40  Oeo.  3,  c.  67,)  contains  some  strong  expres- 
sions in  reference  to  Irish  peers.  The  terms  there 
employed  seem  to  show  that,  if  an  Lrish  peer  chooses  to 
serve  as  a  member  of  the  House  of  Commons,  his 
status  is  reduced,  while  he  continues  to  serve,  from 
the  status  of  a  peer  to  that  of  a  commoner.  In  accor- 
dance with  that,  the  resolutions  of  the  House  of  Com- 
mons against  the  interference  of  peers  in  the  election 
of  their  members,  are  framed  so  as  to  except  those 
who,  by  the  Act  of  Union,  are  stript  of  their  rights  of 
peerage.] 

It  will  be  observed  that  that  statute  only  deals  with 
the  right  of  an  Irish  peer  to  be  elected  as  a  member  of 
the  House  of  Commons.  It  does  not  deal  with  the 
question  of  an  Irish  peer's  right  of  voting  at  the  elec- 
tion of  its  members.    Prior  to  the  Act  of  Union,  an 


(a)  Knapp  dt  Omb,  65—69. 
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Lord 

RfNDLBSHAM 
T. 

Hawabd* 


Irish  peer  enjoyed  the  right  of  voting  for  members  of 
the  Honse  of  Commons  as  fully  as  any  commoner.  The 
statute  does  not  take  away  that  right.  The  resolutions 
of  the  House  of  Commons  are  the  only  hindrance  to  the 
enjoyment  of  it,  and  they  are  subject  to  the  authority 
of  the  House,  and  might  be  at  any  time  altered  or 
rescinded  by  it. 


[Keating,  J.  Is  there  any  instance  Qf  an  Irish  peer 
sitting  in  the  House  of  Commons  prior  to  the  Act  of 
Union  ?j 

It  is  believed  that  many  might  be  produced. 

[Bbett,  J.  By  the  Act  of  Union,  the  Irish  peers 
are  associated  with  the  Upper  House.  Then  there  is  a 
provision  in  the  Act  to  the  effect  that,  though  thus 
associated,  they  may  renounce  their  privileges  and 
reduce  themselves  to  the  statua  of  commoners,  in  which 
case  they  as  commoners  have  certain  rights,  among 
others  the  right  of  voting  for  members  of  the  House  of 
Commons.] 


[Coleridge,  C.J.  A  Scotch  peer  cannot  be  elected  a 
member  of  the  House  of  Commons.  Does  not  the 
ability  of  the  Irish  peer  to  be  elected  there  depend 
upon  the  Act  of  Union  (a)  ?' 


(a)  In  Mai/^a  PatiiamerUari/ 
Practicty  7th  ed.  p.  38,  it  is  said, 
"English  peers  are  ineligible  to 
the  House  of  Commons  as  having 
a  seat  in  the  Upper  House  ;  and 
Scotch  peers  a«  being  repretented 
there^   by  rirtue  of  the  Act  of 


Union."  And  in  a  note  May  says, 
**  Tlie  provisions  of  the  law  are 
SQ^cienUj  distinct  upon  that 
point,  and  there  are  numerous  pre- 
cedents of  new  writs  issued  in  the 
room  of  members  becoming  peers 
of  Scotland,"  and  he  cites  several 
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The  question  for  decision  really  turns  on  the  6  Vict. 
c.  18,  s.  40.  It  is  ibis : — Is  the  appellant  incapa- 
citated by  **  any  law  <yi*  statute"  from  voting  for 
members  of  the  House  of  Commons  ?  If  he  is,  the 
6  Vict.  c.  18,  s.  40,  no  doubt  enables  the  Revising 
Barrister  to  expunge  his  name  from  the  list  of  voters. 


1873. 

Lord 
rsndlesham 

Y. 

Hawabd. 


insUuces  that  liave  occurred  nticc 
the  Act  for  the  Union  of  Engknd 
and  Scotland  (5  &  6  Anne,  c.  8,) 
came  into  operation. 

The  right  of  a  Scotch  peer, 
prior  to  the  5  &  6  Anne,  to  sit 
in  the  English  House  of  Com- 
mona,  was  questioned  in  the 
case  of  Lord  Falkland,  member 
for  Jfert/ortUhire  {February,  1621), 
1  Com,  Joum,  512,  and  that  of  an 
Irish  peer,  in  the  case  of  Lord 
Vauffhan,  member  for  Carmar* 
ihenthire  {November,  1621),  1  Com. 
Joum,  641.  Douglfu'  Peerage  of 
Scotland,  vol.  i.  p.  568,  thus  men- 
tions the  discussion  in  reference 
to  Lord  FaUdand.  "  At  the  meet- 
ing of  the  Parliament  of  England, 
Fdfrtuiry,  1620-21,  an  objection 
waa  taken  to  his  (Lord  Falkland^ a) 
return  as  member  for  Hertford- 
Aire,  on  account  of  his  baling 
been  created  a  peer  of  Scotland 
since  his  election;  a  discussion 
ensued :  it  was  contended  that  no 
notice  should  be  taken  of  his 
honour  in  Scotland,  which  waa  a 
distinct  kingdom,  and  he  being 
only  a  commoner  in  England,  No 
decision  was  giyen." 

The  olgection,  howcTer,  does 
not  seem  to  haye  been  foither 
insisted  on.    In  the  discussion  of 


Lord  Vaugkan^s  case,  Coke  is  re- 
ported to  have  said  :   "  If  Shr  Jo, 
Vaughan,  made  Viscount  by  tho 
seal  of  Ireland,  be  a  baron  there, 
none  here :  he  is  to  be  sued  here 
as  a  knight,  and  to  be  tried  by 
twelye  men,  not jDer  pore*. "  ICom, 
Joum,  641  :  and  he  cites  the  case 
of  Lord  Falkland  as  parallel.    In 
the  year  1640,  we  find  the  second 
Lord  Falkland  elected  for  Neteport, 
in  the  Ide  of  Wight,  and  sitting 
in  that  and  the  succeeding  parlia- 
ment. 

As  instances  of  Irish  peers,  who 
shortly  before  the  Act  of  Union 
with  Ireland  (39  k  40  Geo,  8,  o. 
67),  were'  sitting  for  Englisk  or 
Scotch  constituencies,  and  who  on 
being  created  English  peers  va* 
cated  their  eeats,  the  following 
may  be  dted. 

/oAn,  Lord  Ddaval  (created  an 
EngliBh  peer  21st^tt^naf,  1786), 
vacated  his  seat  for  Benctckehire, 
42  Com.  Joum.  3. 

John,  Earl  of  Upper  Osiory 
(created  an  English  peer  9th 
A  ugust,  1794),  vacated  his  seat  for 
Bedfordshire,  60  Com.  Joum.  3. 

Willam,  Lord  AucHand  (created 
an  English  peer,  22nd  Mag,  1793), 
vacated  his  seat  for  Ueytesbury^ 
48  Com,  Joum,  794, 
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1873.        B^^  ^^  is  submitted  that  he  is  not.    If  he  be  under  any 
£^^        incapacity  at  all,  it  is  not  one  created  by  '*  law "  or  by 
RENDLB8HAM    «  statuto,"  but  solcly  by  the  ofifect  of  the  resolutions  of 
IIawabd.      the  House  of  Commons.     The  disqualification  of  in- 
fancy is  an  incapacity  created  by  'Maw/'  and  that 
distinguishes  the  case  of  Poivell  v.  Bradley  (a),  where 
the  Court  appear  to  have  thought  that,  in  the  case  of 
infancy,  the  incapacity  must  haye  ceased  at  latest  upon 
the  day  of  the  reyision  in  order  to  justify  the  registra- 
tion of  the  voter.     And  the  same  remark  applies  to 
such  other  instances  of  incapacity  as  might  be  cited^ 
e,g.,  the    custom-house    officer,    and    the   policeman, 
both  of  which  are  incapacities  which  are  created  by 
''  statute." 

[Keating,  J.,  referred  to  the  language  of  1  Heiu  5, 
c.  1,  as  seeming  to  show  that  no  one  higher  than  a 
knight  could  be  a  "chooser.'*] 

Although  it  is  too  late  to  argue  that  an  English  peer 
is  not  by  law  incapacitated,  it  is  submitted,  for  the 
reasons  already  given,  that  the  case  of  an  Irish  peer 
stands  upon  a  different  footing. 

G.  Browne,  for  the  respondent,  was  not  called  upon. 

Coleridge,  CJ.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  should  be  affirmed.  The  case  of 
Lord  Bcauchairq)  v.  the  Oven^eers  of  Madresfield  (6), 
has  already  decided  in  the  case  of  English  peers  that  by 
immemorial  custom  they  arc  not  entitled  to  vote  at  the 
election  of  members  of  the  House  of  Commons,  and  that 

(a)  Uopw,  d:    Ph.    159,    162;  {b)  2  Hopic.  d:  Colt,  41  ;-/S.  C, 

8,  a,  18  a  B.,  N,  S,  65,  69.  Z.  R,  8  C.  P.  245. 
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they  haye  no  right  to  have  their  names  inserted  upon        i873. 
the  register  of  voters.       The  question  now  before  us  is         j^^ 
whether  an  Irish  peer,  who  is  neither  a  representative    Rendlesham 
peer,  nor  a  member  of  the  House  of  Commons,  is  subject      Hawaud. 
to  a  similar  disability.    I  am  of  opinion  that  he  is.    The 
Act  of  Union  (39  &  40  Oeo.  8,  c.  67,)  enacts,  in  distinct 
terms,  that  there  shall  be  one  Parliament  for  the  United 
Kingdom ;  and  it  proceeds  to  ascertain  the  mode  in  which 
the  Irish  peers  are  to  sit  there,  viz.,  by  representation. 
The  fourth  article  contains  a  special  provision.     By  it 
any  person  holding  an  Lrish  peerage,  and  who  has  not 
been  previously  elected  to  sit  in  the  House  of  Lords,  is 
allowed,  if  he  think  fit,  to  be  elected  and  to  serve  in  the 
House  of  Commons;  but,  so  long  as  he  does  so,  ''he 
shall  not  be  entitled  to  the  privilege  of  peerage,  nor  be 
capable  of  being  elected  to  serve  as  a  peer  on  the  part 
of  Irdandf  or  of  voting  at  any  such  election  ;  and  he 
shall  be  liable  to  be  sued,  indicted,  proceeded  against, 
and  tried  as  a  commoner."     So  that  the  effect  on  one 
who  avails  himself  of  the  above  provision  is  to  reduce 
his  datus  from  that  of  a  peer  to  the  status  of  a  com- 
moner.    But  for  the  provision  referred  to,  an  Irish  peer 
would  be  in  the  same  position  as  a  Scotch  peer,  and  he 
would  be  equally  disentitled  to  sit  in  the   House  of 
Commons.     And,  as  regards  the  right  of  voting  at  the 
election  of  its  members,  I  think  that,  so  long  as  ho  re- 
tains the  privileges  of  a  peer,  he  is  disentitled  for  similar 
reasons. 

It  has  been  argued,  however,  that  although  an  Irish 

'  peer  is  under  a  disability  as  to  voting,  it  is  one  that  may 

be  removed  by  his  being  elected  to  serve  in  the  House  of 

Commons,  and  that  in  view  of  this  possibility  his  name 

ought  to  be  placed  upon  the  register.    Reference  has 
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1873.        ^^  made  to  the  resolation  of  the  House  of  Common8(a)> 

— "  that  no  peer  of  this  realm,  except  such  peer  of  that 

Rendleshau  part  of  the  United  Kindom  called  Ireland  as  shall  for 
Haward.  the  time  being  be  actually  elected,  and  shall  not  have 
declined  to  serve  for  any  county,  city,  or  borough  of 
Great  Biitain,  hath  any  right  to  give  his  vote  in  the 
election  of  any  member  to  serve  in  Parliament.*' 
Whether  that  resolution  be  simply  declaratory  of  the 
law,  I  express  no  opinion.  It  may  be  that  it  is  so,  and 
that  it  is  only  in  that  sense  that  it  is  entitled  to  oar 
respect.  But  the  question  we  have  to  decide  here  is 
whether  an  Irish  peer,  who  has  neither  served  nor  been 
elected  a  member  of  the  House  of  Commons,  is  entitled 
to  have  his  name  upon  the  register.  I  am  of  opinion 
that  he  is  not.  The  6  Vict.  c.  18,  s.  40,  enacts  in  terms 
that  '^  in  case  it  shall  be  proved  that  such  person  was 
then  incapacitated  by  any  law  or  statute  from  voting  in 
the  election  of  members  to  serve  in  Parliament,"  the 
Bevising  Barrister  ''shall  expunge  the  name  of  every  such 
person  from  the  said  lists."  The  Court  in  the  case  of 
Powell  V.  Bradley  (6)  have  put  an  interpretation  on  the 
word  "then,"  holding  that  it  refers  to  the  day  of  the 
registration,  and  that  the  decision  of  the  Bevising 
BaiTister  is  substituted  for  what  formerly  took  place  in 
the  polling  booths.  Here  the  appellant  was  by  law  in- 
capacitated equally  on  the  81st  of  July  and  on  the  day 
of  the  registration,  and  not  the  less  so  because  within 
the  twelve  months  subsequent  thereto  it  was  possible 
that  something  might  occur  which  would  have  the  effect 
of  removing  this  incapacity.  If  the  argument  addressed 
to  us  on  this  point  were  correct,  it  would  apply  equally 

(a)  67  Com,  Joum.  84,  376. 

(6)  Mopw.  it-  Ph,  168  ;  S.  C,  18  C,  B.  N,  S.  70. 
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in  the  case  of  infiiintSy  and  in  many  other  cases  of  re- 
movable incapacityi  in  all  of  which  it  might  be  nrged 
that  they  oaght  upon  similar  grounds  to  be  placed  on 
the  register.  I  think  that  the  decision  of  the  Bevising 
Barrister  was  right,  and  that  it  shoald  be  affirmed. 

EeatikGi  J. ;  Brett,  J. ;  and  Grove,  J. ;  concurred. 

Decision  affirmed. 

Attorneys — For  Appellant,  J.  iJ.  Wood. 

For  Respondent,  Aldricli,  and  Tfionie. 
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LOBl) 
T. 

Hawabd. 


Shbrwin,  Appellant ;  Whthan,  Respondent. 

T'HE  case  was  as  follows  : —  ^^^  ^^ 

At    the  Court   held  for   the    revision   of   the  list  Where,  upon 

the  coDsolida- 

of  voters    for   the  parish    of  St.    Alkniundj   Derby,  tion  or  several 
in  the    southern    division   of   the   county   of   Derby,  Revising  Bar- 
before   me,   John  Stratford  Dugdale,    Esquire,   bar-  oneofthT^r- 
rister-at-law,    duly   appointed    to    revise    the    list  of  ST^nd^^ 
voters  for  the  said  southern  division  of  the  county  of  J^hSf^f^i 
Dei'by,  in  which  the  said  parish  of  8t  Alkmund,  Derby,  "^  ^^^  ^e 
is  comprised,    Robert    Whyman,  of   London  Street,  "«cute  the 

appeal,  the 

LUchurch,    attended    the    said    Court    on    this    day  pereoneo 
(when  I  decided    that  Samuel  Slier  win,   of   CIterry  only  one  who 
Street,  Derby,  was  not  entitled  to  have  his  name  in-  bythe^endowe- 
serted  in  the  register  of  voters  for  the  said  parish),  and  Saeas  ihe^ 

^  ap])ellant. 
The  qnalification  of  a  person  on  the  list  of  county  voters  was  sta  ed  in  the  third 
colamn  as  "  rent-charge  on  freehold  house,"  and  (upon  the  ground  that  this  did  not 
necessarily  import  a  freehold  rent-charge),  the  Revising  Barrister  held  it  to  be  an 
insufficient  description,  which  he  had  no  power  to  amend.  Held,  that  the  description 
as  stated  was  sufficient ;  but  that,  if  there  were  any  insufficiency  for  the  purpose  of 
identification,  the  Revising  Barrister  should  have  inquired  further,  and  not  hare  held 
it  insufficient  as  matter  of  law. 


J 
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1873. 


Sherwin 

T. 

Whtman. 


bofore  the  rising  of  tbe  said  Oonrt  delivered  to  me  a 
notice  in  writing  that  he  is  desirous  to  appeal  against 
my  decision.  Wherefore,  I,  the  said  John  Strafford 
Dugdale,  do  state  the  following  case  for  the  opinion 
of  Her  Majesty's  Court  of  Common  Pleas  at  Wed^ 
mhister: — 

1.  The  respondent  duly  objected' to  the  name  of  the 
appellant  being  retained  upon  the  list  of  voters  for  the 
parish  of  St  Alkmund,  Derby,  and  grounded-  his  ob- 
jection on  the  third  column  of  the  register,  in  respect 
of  the  nature  of  the  appellant's  interest  in  the  quali- 
fying property. 

2.  The  entry  on  the  list  of  voters  was  as  follows  : — 


2410 


Shcricin, 
Samud 


Cherry  Street^ 
Derby 


Kent  charge 

on  Free- 
hold house. 


Parhcr  Street, 

W.  B.  Skeitntif 

owner. 


3.  It  was  contended,  on  behalf  of  the  objector,  that 
the  qualification  of  the  said  appellant,  as  stated  in  the 
said  list  of  voters,  was  insufficient  in  law  to  entitle 
him  to  vote,  on  the  ground  that  the  rent-charge  was 
not  stated  in  the  third  column  to  be  a  **  freehold  rent- 
charge." 

4.  It  was  contended,  on  behalf  of  the  appellant,  that 
the  qualification  as  stated  was  sufficient;  that  a  free- 
hold rent-charge  was  the  only  rent-charge  which  could 
confer  a  vote ;  and  that,  therefore,  the  omission  of  the 
word  "freehold"  was  immaterial,  and  at  most  a  mis- 
nomer or  inaccurate  description;  and  further,  tbat  I 
had  power  to  amend  by  adding  the  word  "  freehold,"  if 
amendment  were  necessary. 

6.  I  was  of  opinion  that,  under  8  Hen.  6,  c,  7,  a 
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freehold  tenure  was  of  tbo  very  essence  of  this  qiialifica-  1873. 
tion,  and  that  this  did  ni)t  appear  upon  the  list  either  "gi^R^uj'^ 
by  absolute  statementi  or  by  necessary  implication ; 
from  this  it  followed  that,  in  my  opinion,  the  case  was 
not  one  of  misnomer  nor  of  iaa3car.ito  description 
within  sect.  101  of  the  R3gistration  Act,  184:3,  and 
that  there  was  no  power  to  amend  under  sect.  49  of  the 
same  Act. 

I  consequently  expunged  the  name  from  the  list  of 
voters. 

6.  The  names  of  fourteen  other  persons  contained  in 
a  schedule  annexed  to  this  case,  and  all  in  Uke  manner 
duly  objected  to  by  the  said  respondent,  Robert  Why- 
Tnaiif  were  expunged  upon  the  same  grounds  from  the 
lists  of  voters  for  the  several  parishes  of  St.  Alkniundy 
Derby,  Litchurch  and  Littleover  in  the  said  southern 
division  of  the  county  of  Derby. 

Their  several  cases  depended  upon  the  same  points 
of  law  as  this  case,  and  ought  to  be  consolidated  there- 
with. 

If  the  Court  should  be  of  opinion  that  my  decision 
was  wrong,  then  the  names  of  the  appellant  and  the 
said  several  other  persons  are  to  be  restored  to  the  said 
several  lists  of  voters,  with  or  without  amendment,  as 
the  Court  shall  think  fit. 

John  S,  DiKjdale, 

Bevising  Barrister  for  South  Derbyshire, 
October  2^th,  1873. 

At  the  bottom  of  the  case  there  appeared  the 
following  declarations : — 

"  I  for  myself  and  on  behalf  of  all  the  other  persons 
who  are  interested  as  appellants  in  this  matter,  and 
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1873.  whose  names  are  written  in  the  schedule  hereunder 
Sherwin  annexed,  do  appeal  against  this  decision,  and  agree  to 
Why  prosecute  this  appeal. 

*'  Samud  8herwm. 

''I  ajree  to  appear  and  answer  this  consolidated  appeal. 

"  Rolm^t  Whyman:' 

Then  followed  the  schedule  containing  the  names, 
places  of  abode,  &c.,  of  the  fourteen  other  persons,  and 
at  the  end  of  the  schedule  there  was  a  memorandum  by 
the  Revising  Barrister: — 

"  This  is  the  schedule  referred  to  in  the  foregoing 
case. 

"  John  S,  Dugdahr 

The  case  was  indorsed  as  follows : — "  County  of 
Derby,  Southern  Division;  Polling  District,  Derby; 
Parish  (or  Township)  of  St  Alkmund,  Derby;  Samuel 
Shemnn,  of  Cheney  Street,  Dei  by,  appellant;  Robe^^t 
Whyman,  of  London  Street,  Litchurch,  respondent* 

"  (Signed)  John  S.  Dugdale, 

"  Revising  Barrister. 
*'  Dated  October  24fA,  1873." 

Giffard,  Q.C.  (Gorst  with  him),  for  the  respondent. 
There  is  a  preliminary  objection  to  the  hearing  of  this 
appeal,  viz.,  that  the  statutory  requirements  of  6  Vict 
c.  18,  which  are  imposed  seemingly  for  the  purpose  of 
ascertaining  the  parties  to  the  appeal,  have  not  been 
complied  with.  There  is  no  indorsement  on  the  back 
of  the  case  of  the  names  of  the  several  appellants,  nor 
is  there  any  finding  in  the  body  of  the  case  that  any 
other  persons  besides  Samuel  Sherudn  have  in  fact 
appealed. 
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It  is  indispensable  to  the  jurisdiction  of  the  Court        1873. 
that  the  parties  to  the  appeal  should  be  properly  ascer-       shebwtn 
tained.    No  doubt  if  there  were  a  distinct  finding  in  the      w  T* 
body  of  the  case,  that  the  fourteen  other  persons,  whose 
names  were  expunged,  (hereupon  appealed,  iho  objec- 
tion as  to  the  names  of  all  the  appellants  not  being 
indorsed  on  the  back  would  then  be  reduced  to  one  of 
form.    But  in  the  absence  of  any  such  finding,  it  is 
an  objection  of  substance.    It  is  of  importance  upon  the 
question  of  costs.     The  respondent  is  entitled  to  have 
distinct  information  as  to  who  the  parties  to  the  appeal 
are.    Enough  should  at  least  appear  from  the  case  to 
show  that  each  of  the  persons,  whom  it  is  said  by  the 
other  side  have  been  made  parties,  has  done  that  which 
makes  him  responsible  for  the  costs  of  the  appeal.     No 
doubt,  at  the  foot  of  the  case,  there  is  a  declaration  of 
appeal  by  Sherwin  on  behalf  of  himself  and  the  other  four- 
teen persons,  which  follows  the  statutoiy  form.     That, 
howeyer,  is  merely  a  notice  by  Sherwin  himself,  and  in 
the  absence  of  any  authentication  of  it  by  the  Bevising 
Barrister,  it  cannot  be  inferred  from  that  alone  that  the 
fourteen    other    persons   have  constituted    themselves 
parties  to  the  appeal.      WanJdyn  v.  Woollett  {a),  and 
Burton  v.  Brooks  (b),  both  point  to  the  conclusion  that 
if  the  indorsements  on  the  case  be  not  made  in  ac- 
cordance with  the  statute,  it  is  fatal  to  the  appeal.     The 
indorsements  are  required  by  s.  42  in  the  case  of  single 
appeals ;    but  by  s.  45  tlie  machinery  of  s.  42  is  made 
to  apply  also  to  consolidated  appeals,  so  that  we  must 
import  that  machinery  into  s.  44.    Section  45  expressly 
enacts  that  ''in  and  with  regard  to  every  such  consoli- 

(a)  1  Lutw,  597  ;  S,  C,  4  a  B.  86. 
(6)  2  Lutw.  107  ;  S,  C,  11  C.  B.  41. 
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1873.        dated  appeal,  the  like  proceeding  shall  be  had  and 
Shkrwin      tal^eDj  and  the  like  rules  and  regulations  shall  apply  as 

Whymak.  ^^  ^^^®  ^^^  ^^  ^^y  ^^^^^'  appeal  under  this  Act.'*  It  is 
not  contended  that  every  name  in  the  Schedule  need 
appear  on  the  back  of  the  case,  but  that  something 
should  there  appear,  which,  by  reference  or  otherwise^ 
incorporates  all  the  appellants  as  parties,  and  indicates 
a  consolidated  appeal. 

Coleridge,  C.J.  I  think  that  we  should  proceed  to 
the  hearing  of  this  appeal,  and  that  the  objection 
founded  on  the  provisions  of  6  Vict.,  c.  18,  cannot 
prevail.  The  42nd  section,  by  which  it  is  directed  that 
the  Be  vising  Barrister  shall  indorse  upon  the  case, 
'^  the  Christian  name  and  surname  and  place  of  abode 
of  the  appellant  and  of  the  respondent,"  is  the  section 
which  regulates  the  case  of  single  appeals,  while  the 
44th  section  is  that  which  applies  to  consolidated 
appeals;  but  the  45th  section  further  enacts  that, 
"  in  and  with  regard  to  every  such  consolidated  appeal, 
the  like  proceeding  shall  be  had  and  taken,  and  tho 
like  rules  and  regulations  shall  apply  as  in  the  case  of 
any  other  appeal  under  this  Act."  Now,  if  it  did  not 
substantially  appear  that  there  had  been  a  compliance 
with  the  requirements  of  the  Act  to  which  I  have 
referred,  I  should  agree  that  there  might  be  some 
ground  for  Mr.  Glffard's  objection.  But  here  I  think 
that  that  does  substantially  appear.  The  sixth  para- 
graph of  the  case  states,  "that  the  names  of  four- 
teen  other  persons  contained  in  a  Schedule  annexed 
to  this  case,"  were  expunged  upon  the  same  grounds, 
and  that  "  their  several  cases  depended  upon  the  same 


XXXVII.  VICTORIA.  191 

points  of  law  as  this  case,  and  ought  to  bo  consolidated  1873. 
therewith."  I  think  that  that  is  a  sufficient  statement  of  Shekwin 
the  pendency,  upon  the  point  of  law  stated,  of  several  wh^ah 
appeals  which  the  Bevising  Barrister  considered  ought 
to  be  consolidated.  Farther,  it  appears  that  Samuel 
Shenvin  did  in  the  form  prescribed  by  the  statute 
undertake  to  be  appellant,  and  Robert  Whyman  to  be 
respondent,  in  the  several  cases ;  and,  although  the 
declaration  thus  signed  by  them  is  subsequent  to  the 
signature  of  the  Bevising  Barrister  appended  to  the 
case,  it  precedes  his  indorsement  upon  the  back  of  it, 
which  must  be  taken  as  an  authentication  by  him  of  the 
several  appeals  and  of  their  consolidation.  We  have  been 
pressed  with  the  case  of  Wanklyn  v.  WoolUtt  (a)  as 
being  an  authority  in  point,  but  it  is  not  so  at  all.  The 
Court  was  there  asked  to  entertain  an  appeal,  when  a 
condition  precedent  to  its  jurisdiction,  imposed  by  sec.  62, 
had  not  been  complied  with,  viz.,  that  the  signature  of 
the  Bevising  Barrister  to  the  indorsement  of  the  appeal 
had  not  been  obtained  in  time  That  case  is  quite 
different  from  the  present,  and  cannot  govern  it. 

KfiiiTiNG,  J.,  concurred. 

Brett,  J.  The  42nd  section,  read  by  itself,  appears 
to  me  a  directory  enactment  with  reference  to  single 
appeals,  the  44th  a  directory  enactment  with  reference 
to  consolidated  appeals.  But,  by  sec.  62,  part  of  the 
42nd  section  is  made  a  condition  precedent.  Sec.  42 
enacts  that ''  the  said  barrister  shall  then  indorse  upon 
every  such  statement  the  name  of  the  county  and  poll- 
ing district,  or  city  and  borough,  and  of  the  parish  or 

(a)  1  Lutw.  697  ;  5.  0.  4  C.  A  86. 

VOL.  TL  H.  C.  O 
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1873.  townsliip  to  which  the  same  shall  relate,  and  also  the 
""shkrwin  christian  name  and  surname  and  place  of  abode  of  the 
appellant,  and  of  the  respondent  in  the  matter  of  the 
said  appeal,  and  shall  sign  and  date  such  indorsement." 
Looking  merely  to  sec.  42, 1  should  have  thought  that 
proTision  was  simply  directory.  But  then  comes  seo. 
62,  providing  for  the  transmission  within  the  first  four 
days  of  Michaelmas  Term  of  the  statement  ''  so  signed 
by  the  said  Revising  Barrister  as  aforesaid,^^  and  thus 
making  a  part  of  the  42nd  section  a  condition  prece- 
dent. This  was  all  that  WavJclyn  v.  Woollett  (a)  de- 
cided. Lord  Truro  refers  both  to  the  42nd  section  and 
to  the  62nd,  and  relies  on  the  terms  of  the  62nd ;  and, 
inasmuch  as  the  indorsement  was  not  signed  by  the 
Bevising  Barrister,  he  held  that  they  had  no  power  to 
entertain  the  appeal.  And  Burton  v.  Brooks  (b)  is  to 
a  similar  effect.  Passing  then  to  sec.  44,  it  enacts, 
that  '*  it  shall  be  lawful  for  the  said  barrister  to  name 
any  person  interested^  and  consenting,  for  and  on  behalf 
of  himself  and  all  other  persons  in  like  manner  inte- 
rested in  such  appeals,  to  be  the  appellant  or  respon- 
dent respectively  in  such  consolidated  appeal,  and  to 
prosecute  or  answer  the  said  appeal  in  like  manner  as 
any  appellant  or  respondent  might  in  his  own  case 
under  the  provisions  of  this  Act."  I  agree  that  the 
provisions  of  sec.  42  as  to  indorsement  must  be  incor- 
porated in  sec.  44,  so  that  the  Bevising  Barrister's  sig- 
nature to  the  indorsement  is  necessary  in  consolidated 
as  well  as  in  single  appeals.  Incorporating,  therefore, 
this  part  of  sec.  42,  we  have  it  that  the  indorsement  is 

i'  (a)  1  Lutw.  697  ;  8.  C,  4  C.  B.  86. 
(h)  2  LtUw,  197  ;  S.  C,  11  C.  B.  41. 
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to  contain  the  name  of  the  appellant,  which,  in  the  case        1873. 
of  consolidated  appeals,  I  constrne  to  mean  the  appeU      sherwin" 
lant  named  by  the  Revising  Bai^rister.     Now,  this      ^  ^• 
Shertvin  nndoubtedly  was,  if  we  assume  that  it  suffi- 
ciently appears  from  the  case  that  there  were  several 
appellants  (of  whom  Sherwin  was  one),  and  a  consoli- 
dated appeal.     I  think  that  this  does  sufficiently  appear 
from  the  case,  and  that  the  Revising  Barrister  has  pro- 
perly appointed  Sherwin  to  represent  the  other  persons 
in  the  appeals  which  he  has  consolidated,  and  that  the 
case  is,  therefore,  correctly  indorsed.    Mr.  Giffard  need 
be  under  no  apprehension  on  the  subject  of  costs,  for 
the  45th  section  imposes  the  liability  upon  all. 

Gboye,  J.,  concurred. 

The  argument  then  proceeded  upon  the  merits. 

Tlie  Attoimey  Oene)\d  {J,  Edwards  with  him)  for 
the  appellant.  The  description  is  sufficient  as  it  stands, 
and  if  not  the  Revising  Barrister  had  ample  power  to 
amend  it.  The  Court  will  surely  assume  that  the  word 
''  rent-charge,"  when  used  to  describe  the  nature  of  a 
qualification,  must  refer  to  something  which  does,  rather 
than  to  something  which  does  not,  confer  qualification. 
If  that  be  admitted,  it  follows  at  once  that  the  word 
"rent-charge"  refers  to  a  "freehold  rent-charge,"  and 
to  a  freehold  rent-charge  only,  since  it  is  established  by 
authority  that  the  only  description  of  rent-charge  which 
can  give  qualification  is  a  freehold  rent-charge.  War- 
burton  v.  The  Overseers  of  Denton  (a).    The  6  Vict. 

(a)  1  Hopw,  d:  C<)U.  432;  8.  0.  L.  R  6,  C,  P.  267. 

0  2 
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1873.        c.  18,  illastrates  this  in  the  language  of  Schedule  A, 
Sherwin      Nos.  8  &  6.     There  the  subject-matter  spoken  of  as  a 
Wht^an.      "rent-charge'*   is  confessedly  such   a  rent-charge  as 
gives  qualification,  or,  in  other  words,  a  freehold  rent- 
charge,  but  the  only  word  used  to  describe  it  is  "  rent- 
charge/'     The  part  of  the  schedule  where  that  occurs  is 
under  the  fourth  column,  ''  or  if  the  qualification  consist 
of  a  rent-charge,  &c."    In  Rogers  on  Elections^  11th 
ed.,  p.  142,  the  case  of  Longfieldv.  O^Gonnor,  Exch,  Ch, 
Ireland,  2nd  Dec,  1864,  is  cited  as  deciding  that "  the 
statement  of  a  qualification  as  '  ^20   rent-charge '  is 
sufficient,"     In  West  v.  Rohson  (a)  and  Webster  v.  The 
Ovei'seers  of  Ashton-under-Lyne,  Orme's  Case  (6),  and 
Hadjield's  Case  (c),  the  description  in  the  second  and 
third  columns  was  "  rent-charge,"  without  stating  it  to 
be  freehold;  and  no  objection  was  ever  taken  to  the 
sufficiency  of  that  description.     Howitt  v.  Stephens  (d), 
and  Rirks  v.  Allison  (e),  are  strongly  in  point  for  the 
appellant.     In  the  former  case,  the   qualification  was 
stated  as  '^  £50  occupier,"  and  it  was  held  that  it  was 
sufficient  in  law,  and  if  not  sufficiently  described  for  the 
purpose  of  being  identified,  the  description  ought  to 
have  been  amended  by  the  Revising  Barrister.     In  the 
latter  case,  the  qualification  was  stated  as  '^  tenant,"  and 
the  court  intimated  that  it  was  probably  as  it  stood  a 
sufficient   description  of    a   qualification  as   occupying 
tenant  at  a  yearly  rent  of  not  less  than  £50,  but  that  at 
all  events  the  Revising  Barrister  was  justified  in  amend- 

(a)  K.  <fc  G,  141 ;  S.aZ  C.  R  (d)  K.  d:  G.  183  ;  S.  C.  5  C.  B 

N.  S.  422.  N.  S.  80. 

(6)  2  Uopw,  <fc  Colt.  60  ;  S,  C.  L,  (c)  A',  dt  0.,  fi07 ;  S.  C.  18  C.  B, 

R..  8  a  P.  281.  iV.  S,  12. 

(c)  2  Ilopw,  <t  Colt,  89  ;  S.  C. 
L.  R,  8,  C.  P,  306.  4 
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ing  the  statement  as  he  had  done,  by  inserting  the  words  1873. 
^'CEurm  as  occupying  tenant."  On  the  other  hand,  i\ri<?AoZfe  Sherwin 
V.  BvZwer  (a)  is  in  no  respect  an  adverse  authority. 
There  the  qualification  described  was  a  freehold  rent- 
charge,  but  the  qualification  proved  was  freehold  land, 
so  that  the  Revising  Barrister  could  not  have  amended 
the  description  without  altering  the  qualification. 

Giffard,  Q.C.  {Oorst  with  him),  for  the  respondent. 
The  Revising  Barrister  was  right  in  his  decision,  and  in 
declining  to  amend,  since  he  evidently  considered  that 
the  qualification  was  not  so  denominated  as  to  be  com- 
monly understood.  This,  it  is  submitted,  must  be 
assumed  as  at  the  foundation  of  his  decision  ;  and  the 
court  will  not  sit  in  appeal  from  the  Revising  Barrister 
upon  a  question  of  fact.  The  forms  in  Schedule  H  of 
2  Will.  4,  c.  45,  may,  notwithstanding  their  repeal, 
be  usefully  referred  to  as  illustrating  what  sort  of  a 
description  is  necessary,  since  the  forms  in  6  Vict,,  c.  18 
are  not  filled  up  with  any  examples.  Now,  in  Schedule 
H,  No.  2  of  2  Will,  4,  c.  45,  under  the  heading 
"Nature  of  qualification,"  we  find  '*  Freehold  House  {oi' 
Warehouse,  Stable,  Land,  Field,  Annuities,  Rent-charge, 
&c.) ;  so  that  freehold  is  there  the  governing  word.  It 
is  true  that  the  qualification  created  by  tne  Ghandos 
clauLse  does  not  appear  to  be  there  referred  to  except 
generally  under  the  &c. ;  but  that,  it  is  submitted,  does 
not  afiect  the  argument  that,  where  the  qualification  is 
freehold,  its  freehold  character  must  be  expressly  stated. 
Here  the  qualification  as  stated  in  the  list  is  *'  insuflScient 

(a)  1  Uopw,  6:  Colt,  472 ;  i>\  C,  L.  R,  6  C\  P,  281. 
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1873.        in  law,"  and,  if  so,  the  Reyising  Barrister  was  bound  to 
Sherwin       expunge  the  name,  and  had  no  power  of  amendment* 

V. 

Whtmak. 

[Coleridge,  C.  J.  Does  not  *'  insufficiency  in  law  " 
apply  rather  to  the  statement  of  a  bad  qualification, 
than  to  the  insufficient  statement  of  a  good  one  ?] 

Bent-charge  of  itself  is  no  qualification,  and  where 
no  qualification  is  stated,  the  Reyising  Barrister  cannot 
amend  the  description  so  as  to  make  one.  He  cannot, 
it  is  submitted,  amend  where  the  description  is  not  such 
as  to  be  commonly  understood.  On  that  ground  the 
case  of  Birks  v.  Allison  (a)  is  distinguishable ;  for  in  that 
case  there  was  an  express  finding  by  the  Revising  Bar- 
rister, that  the  nature  and  description  of  the  qualifica- 
tion were  sufficiently  described  for  the  purpose  of  being 
identified. 

[Grove,  J.  Is  there  anything  to  limit  the  power  of 
amendment  under  sec.  40  to  cases  where  the  thing  inac- 
curately described  is  **  so  denominated  "  **  as  to  be  com- 
monly understood  *'  within  sec.  101.  In  those  cases  the 
power  of  amendment  does  not  seem  to  be  required.] 

[Coleridge,  C.  J.  You  read  sec.  101  as  saying  that 
"  misnomer  or  inaccurate  description,  &c.,"  shall  abridge 
the  operation  of  the  Act  where  the  subject  matter  de- 
scribed is  not  so  denominated  as  to  be  commonly  under- 
stood.] 

{a)   K.  d:  G.  C07  ;  S,  C.  18  C.  R  N,  S.  12. 
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Where  the  description  is  inaccurate,  but  such  as  to        1873. 
be  commonly  understood^  the  Eevising  Barrister  should      Sherwin 
amend,  as  the  law  casts  upon  him  the  duty  of  making      whiman. 
the  lists  precise  and  accurate.    But  he  cannot  amend  so 
as  to  make  a  qualification,  where  none  has  been  stated 
by  the  original  description.     The  word  rent-charge  is 
just  as  consistent  with  a  chattel  interest,  as  with  an 
interest  of  freehold.     Gould  it  be  contended  that  the 
word  "house"  was  any  description  of  a  freehold  house, 
and  that  a  county  qualification  could  be  acquired  under 
that  description  ? 

[2%e  Attorney  G&neral  referred  to  the  case  of  Ford 
y.  Boon  (a).] 

That  was  the  case  of  a  borough  vote.  The  word 
*'  house  "  was  there  held  to  point,  as  it  naturally  did,  to 
the  occupation  franchise  under  the  Beform  Act,  rather 
than  to  a  freehold  tenement  in  respect  of  which  the 
right  of  voting  was  reserved  by  that  statute. 

The  Attoimey  General  was  not  heard  in  reply. 

Coleridge,  C.  J.  I  am  of  opinion  that  the  decision  of 
the  Bevising  Barrister  must  be  reversed.  His  intention 
in  stating  the  case  appears  to  me  to  have  been  to  leave 
two  questions  for  our  decision :  first,  whether  the  quali- 
fication was  sufficiently  described ;  secondly,  if  it  was  not, 
whether  he  had  power  to  amend.  The  Eevising  Bar- 
rister has  decided  both  questions  in  the  negative ;  hold- 
ing, first,  that  the  description  of  the  qualification  was 

(a)  1  Hopw,  &  CoU.  668  ;  K  C.  L.  R.  7  C.  P,  150, 
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1873.  insufficient,  and,  secondly,  that  the  insufficiency  was 
Shbbw^  Buch  as  to  deprive  him  of  the  power  to  amend.  I  think 
Whyman.  ^^^^  upon  both  points  he  decided  wrongly.  From  the 
cases  of  Hoivitt  v.  Stevens  (a)  and  Birks  v.  Allison  (6), 
I  should  conclude  that  this  description  was  well  enough 
as  it  stood.  In  Birks  y.  Allison  {h)  one,  if  not  all,  of 
the  Judges,  thought  that  the  description  there  given  was 
sufficient  without  amendment.  Where  the  description 
is  one  which  may  describe  something  which  constitutes 
a  qualification,  and  which  either  does  so,  or  describes 
nothing  at  all,  I  think  we  ought  not  to  be  astute  so  to 
construe  the  words  as  to  give  them  no  effect.  But, 
secondly,  if  the  Bevising  Barrister  meant  to  hold, 
as  apparently  he  did,  that,  because  the  freehold 
nature  of  the  rent-charge  did  not  appear,  either  by  abso- 
lute •  statement  or  by  necessary  implication,  he  could, 
therefore,  have  no  power  to  amend,  I  think  that  he 
clearly  came  to  a  conclusion  which  was  erroneous  in 
law.  On  both  points  I  think  he  was  wrong.  I  think 
that  no  amendment  was  necessai-y,  but,  if  necessary,  it 
ought  to  have  been  made. 

The  decision  of  the  Court  will,  therefore,  be  for  the 
appellant. 

Keating,  J.  I  agree, -and  am  of  opinion  that  the 
Revising  Barrister  was  wrong  on  both  points.  There 
is  but  one  description  of  rent-charge  which  can  confer 
qualification — viz.,  a  freehold  rent-charge;  and  why  we 
should  read  the  word  rent-charge  as  meaning  something 
which  would  not  confer  a  qualification,  I  am  at  a  loss  to 
imagine.     The  reasonable  construction  surely  is,  that 

(a)  K,  &  0. 183  I  S  a  5  0.  B.  {I)  K.  k  G,  507  ;  S.  C,  13  (7.  B. 

N.  S.  30.  i\r.  S.  12, 
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such  a  rent-charge  is  intended   as  will  constitute  a        1873. 


qualification ;   in  other  words,  a  freehold  rent-charge.      Skerwin 


V. 


The  description  is,  therefore,  sufficient  as  it  stands ;  Whtman. 
bnt  if  it  were  not,  it  was  clearly  the  daty  of  the  Bevising 
Barrister  to  make  it  safficient  by  inserting  the  word 
freehold,  and  snch  an  alteration  was  undoubtedly 
within  his  powers.  I  cannot  accede  to  Mr.  Gi£fard's 
suggestion  that  the  Bevising  Barrister  meant  to  con* 
elude  us  by  finding  as  a  fact  what  nobody  reading  it 
would  understand,  that  the  description  was  not  such  as 
to  be  commonly  understood. 

Brett,  J.  I  am  of  the  same  opinion.  That  the 
description  of  the  qualification  in  the  third  column  need 
never  be  strictly  accurate  is  clear.  It  is  sufficient  if, 
though  not  described  with  strict  accuracy,  it  be  so 
described  that  it  can  be  identified.  Where  the  descrip- 
tion is  equally  applicable  to  two  different  qualifications, 
I  should  feel  the  same  doubt  that  I  entertained  in 
Townsliend  v.  the  Overseers  of  St  Marylehonc  {a)  and 
Ford  V.  Boon  (b).  It  is  difficult  in  such  cases  to  say 
that  the  qualification  is  so  described  as  to  be  capable  of 
identification.  But  the  majority  of  the  Court  in  the 
former  case,  and  the  whole  of  it  in  the  latter,  gave  their 
decision,  that  a  description,  the  language  of  which  wuu 
such  as  to  be  capable  of  being  applied  to  either  of  two 
qualifications,  might  nevertheless  be  applied  to  one  of 
them,  and,  if  necessary,  amended  for  that  purpose.  I 
think  that  those  cases  are  stronger  than  the  present. 
Here   the  description,  though,   as   it  may  be  but  the 

(a)  Ifopw,  &  CoU.  606  ;  S,  C.  L.  {h)  Hopw.  &  Coli.  668 ;  S,  C,  L. 

n.  7  a  p.  143.  R.  7  (J,  p.  150. 
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1873.       description  of  a  chattel  rent-charge^  it  is  not  strictly 
Shebwin      accurate,  yet,  if  it  describes  any  qualification  at  all,  it 
Whtmak.     ^^Bt  describe  a  freehold  rent-charge.     I  incline,  there- 
fore, to  think  that  the  description  was  su£Elcient  for 
identification.    But  the  cases  of  HowUt  y.  SteveTia  (a) 
and   Birks  v.    Allison   (b),    which   followed   it   and 
carried  out  its  principle,  are  absolute  authorities  upon 
the  point,  that  the  Bevising  Barrister  might  here  have 
amended.     The  Bevising  Barrister  ''was   of  opinion 
that  under  8  Hen,  6,  c.  7|  a  freehold  tenure  was  of  the 
very  essence  of  this  qualification.'*     So  far  he  is  correct. 
*'  And  that  this  did  not  appear  on  the  face  of  the  list^ 
either  by  absolute  statement  or  necessary  implication ;" 
which  is  probably  correct  also,  since  the  words  might 
describe  a  chattel  rent-charge.    But  from  this,  he  says,  it 
follows  that  the  case  is  not  one  of  misnomer  or  inaocu- 
rate  description,  and  that  he  has  no  power  to  amend.    I 
think  that  the  conclusion  he  has  deduced  is  erroneous  in 
law.  The  Bevising  Barrister  should  have  satisfied  himself 
whether  the  description  of  the  qualification  was  sufficient 
for  the  purpose  of  identification,  and,  if  necessary,  he 
should  have  proceeded  to  take  evidence.    But  this  he 
declined  to    do.    He  stopped  short,  and  inquired  no 
further,  upon  the  ground  which  he  has  alleged — vi^., 
that  it  did  not  appear  by  absolute  statement,  or  neces- 
sary implication,  that  the  rent-charge  was  freehold.    In 
this  I  think  he  was  clearly  wrong. 

Gbove,  J.    It  being  requisite   that   the    nature  of 
the  qualification  should  be  stated,  we  have  to  see  what 

{a)  K,  &  G.  183  J  S.a5  C.  B.  (&)  K.  &  G.  507  j  13  C.  B,  N. 

N,  S,  30.  8. 12. 
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was  the  object  in  view  in  making  that  requirement.     I        1873. 
think  that  the  object  of  the  Legislature  was  that  the    ~sherwin 
description  should  be  such  as  to  distinguish  the  qualifi-      whtmav. 
cation  claimed  from  the  other  qualifications  which  exist ; 
as,  for  instance,  whether  it  be  a  freehold  or  leasehold 
qualification,  so  as  to  enable  it  to  be  known  upon  what 
ground  the  franchise  is  claimed.    Now,  there  is  but  one 
description  of  rent-charge  that  can  give  qualification. 
The  appellant  does  not  claim  here  as  a  freeholder,  or 
leaseholder,  but  as  having  a  rent-charge  qualification, 
and  I  think  that  he  has  given  a  description  which  could 
not  be  misleading.    I  cannot  agree  with  the  Revising 
Barrister  that  the  description  need  be  expressed  in  as 
precise  and  logical  language  as  if  it  were  a  definition. 
Then,  as  to  the  power  of  amendment.    I  do  not  agree 
with  the  Bevising  Barrister  that  it  is  limited  to  cases  of 
misnomer  or  inaccurate  description,  within  sect.  101, 
which  applies  to  cases  where  the  description  is  such  as 
to  be  commonly  understood.    The  power  of  amendment 
depends  entirely  on  sect.  40,  the  language  of  which 
differs  from  that  of  the  101st  section.     It  is  true  that 
under  sect.  40  the  Bevising  Barrister  cannot  alter  the 
qualification,  but  he  can  supply  a  deficiency  in  its  de- 
scription.   And  here  the  proposed  amendment  would 
dearly  not  alter  the  qualification,  for  it  still  continues 
to  be  a  rent-charge.     Therefore,  though  I  agree  that  no 
amendment  was  necessary,  I  think,  if  it  were,  that  it 
ought  to  have  been  made. 

Decision  Reversed. 

Attorneys — For  Appellant,  T.  C.  Greenfield. 
For  Respondent,  fif.  B.  Somerville. 
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1873. 


Withers,  Henry. 

Le worth  Place. 

House. 

Leworth  Place. 

DuRANT,  Appellant ;  Withers,  Respondent. 

A  claimed  the  4^  *  Court  holden  before  the  Eevising  Barrister 
chUc"for  a"^"  appointed  to  revise  the  lists  of  voters  for  the  borough 

house,  in  re-     Qf  j^^yj  WhulsoT,  the  appellant  duly  objected  to  the 

specc  Ox  i*mcu 

before  the        name  of  the  respondent  being  retained  in  the  list  of 

qualifying 

year,  he  had  persons  entitled  in  respect  of  property  occupied  in  the 

his  landlord  parish  of  New  WiniUoi*  at  the  election  of  a  member  for 

rates  should'"  the  borough  of  New  Windsor. 

landlord  and  ^  The  name  of  the  respondent  appeared  in  the  list  as 

included  in        ^u^^^g  ._ 
the  rent ; 
and  the  land- 
lord had 
agreed  with 
the  OTcrscers 
to  pay  a  com- 
position on 

the  poop-rates.       ^he  following  facts  were  established  by  the  evidence. 

xn  me  race 

immediately         An  agreement  had  been  entered  into  previously  to  the 

preceding  the 

qualifying        qualifying  year  between  the  respondent  and  the  owner 

year  the 

amount  of  the  of  the  house,  that  the  poor-rates  in  respect  of  the  house 
was  carried^  should  be  paid  by  the  owner,  and  included  in  the  rent 
]^JSiT  *^^  Pa^*  ^y  ^^®  respondent.  Previously  to  the  qualifying 
"  Amount  of    y^g^j,  j^jj  agreement  had  also  been  entered  into  between 

rate  assessed      '^  '^ 

upon  the  the  owner  and  the  overseers  of  the  parish  (as  stated  by 

owner  instead 

of  the  occu-      the  overseers  under  59  Oeo.  8,  c.  12),  by  which  the 

pier  by  yirtue  -x-        •  x     r  ^v 

of  the  statute  owner  was  to  pay  a  composition  in  respect  of  the  poor- 
tha\  behalf,"     rates  upou  the  house  occupied  by  the  respondent. 

but  no  statute 
existed  which 

authorized  such  an  assessment.  Tlie  amount  assessed  was  paid  by  the  landlord.  Sub- 
sequently, the  absence  of  statutory  authority  for  the  assciisment  havinjr  been  diatoTered, 
the  landlord,  in  September  of  the  qualifying  year,  of  his  own  accord,  paid  to  the  overseoni 
the  difference  between  the  full  amount  of  rate  and  the  composition  previously  paid  : 
Held  that  A  could  not  be  deemed,  iu  respect  of  this  rate,  to  have  paid  an  equal  amount 
in  the  pound  to  that  payable  by  other  ordinary  occupiers  within  sec.  8,  aubsec,  4,  of  the 
Representation  of  the  People  Act,  1867. 
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In  the  poor-rate  made  on  the  2nd  May^  1872,  the        1873. 
name  of  the  owner  and  occnpier  duly  appeared,  Durakt" 

An  extract  of  the  poor-rate  was  set  out,  stating  in  the  y^^^^^xa^ 
appropriate  columns  the  names  of  the  occupier  and 
owner,  the  gross  estimated  rental  (£12  10^.),  and  the 
rateable  value  (£10).  A  blank  was  left  under  the 
heading  ''  Bate  at  8(2.  in  the  pound,"  and  under  the  * 
respective  headings  *^  Amount  of  rates  assessed  upon 
.and  payable  by  the  owner,  instead  of  the  occupier,  by 
virtue  of  tho  statute  or  statutes  in  that  behalf,''  and 
*'  Total  amount  to  be  collected,"  the  sum  of  48.  8d.  was 
inserted. 

Under  the  said  last-mentioned  agreement,  the  owner 
had  paid  to  the  overseers  in  respect  of  the  said  rate  of 
the  2nd  of  May,  1872,  the  sum  of  4^.  8c{.,  being  the 
fall  amount  of  the  composition  in  respect  of  the  rate 
upon  the  said  house.  After  this  had  been  done,  it  was 
considered  that  the  said  paynieut  was  insufficient,  inas- 
much as  no  such  agreement  for  composition  could 
legally  have  been  entered  into,  it  being  provided  by 
sec.  28  of  the  said  statute,  69  Geo.  8,  c.  12,  that 
nothing  in  that  Act  should  extend  to  give  power  or 
authority  to  assess  the  owner,  not  being  the  occupier  of 
any  house,  apartment,  or  dwelling,  in  any  borough  in 
which  the  right  of  voting  for  the  election  of  members 
to  serve  in  Parliament  shall  depend  upon  the  assessment 
of  the  voter  to  the  poor-rates,  &c.  The  owner  paid  in 
the  month  of  September,  1872,  the  sum  of  2«.,  that  sum 
being,  together  with  the  46.  8cZ.  previously  paid  by  him  as 
a  composition  sufficient  to  make  up  an  equal  amount  in 
the  pt)und  to  that  payable  by  other  ordinary  occupiers 
in  respect  of  the  said  rate  made  on  the  2nd  of  May, 
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1873.       1872.    Th6  payment  of  the  said  snm  of  29.  was  made 
PuBAHT      "^y  *^^  owner  of  his  own  accord. 

Wiraiaw  ^^  ^*®  contended,  on  behalf  of  the  respondent,  that 

under  the  above  circumstances,  the  provision  in  the 
4th  sub-section  of  sect.  8  of  80  <£  81  Viet.  102,  was 
complied  with. 

It  was  contended  by  the  objector  that  the  said  provi- 
sion in  the  said  4th  sub-section  had  not  been  complied 
with,  and  reliance  was  placed  upon  sect.  30  of  2  Will.  4, 
c.  45,  which  provides  for  occupiers  claiming  to  be  rated 
to  the  relief  of  the  poor  in  respect  of  the  premises 
occupied  by  them,  and  further  reliance  was  placed  upon 
sect.  49  of  80  ife  81  Viet,  c.  102. 

The  names  of  five  other  persons,  whose  names  and 
qualifications  were  set  out  in  the  schedule,  were  objected 
to  under  similar  circumstances. 

The  Revising  Barrister  was  of  opinion  that  under  the 
circumstances  above  stated  there  had  been  a  sufficient 
payment  of  the  rate  of  the  2nd  of  May^  1872,  to 
entitle  the  said  respondent  to  vote ;  that  there  was 
nothing  to  satisfy  him  the  said  two  sums  had  been  paid 
by  the  owner  corruptly  or  not  bond-fide,  and  that  there 
was  nothing  to  satisfy  him  that  anything  had  been  done 
.  contrary  to  the  provisions  of  sect.  49  of  30  d  81  Vict., 
c.  102,  and  he  retained  the  name  of  the  respondent  and 
of  the  five  other  persons  on  the  said  list. 

If  the  Court  should  be  of  opinion  that  the  decision 
was  wrong,  the  list  of  voters  was  to  be  amended  by 
expunging  the  name  of  the  respondent  and  the  said 
other  persons  from  the  list : — 

Kingdon,  Q.C.,  for  the  appellant.    The  decision  of  the 
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BeTiaing  Barrister  was  wrong.  The  respondent  has  1873. 
not  paid  an  equal  amount  in  the  pound  to  that  payable  durakt 
by  other  ordinary  occnpiers  in  respect  of  the  poor-rate  withers. 
made  in  May,  1872^  so  as  to  satisfy  the  4th  sab-sect. 
of  sect.  3  of  the  Bepresentation  of  the  People  Act, 
1867.  Tme,  a  snm  of  money  equal  to  the  full  amount 
of  that  rate  has  been  paid  by  the  owner  of  the 
house;  but  the  sum  paid  by  the  owner  of  the  house 
in  the  first  instance  was  only  a  composition  of  the 
rate,  and  although  a  sum,  equal  to  the  di£ference  be- 
tween the  composition  and  the  full  rate,  was  also 
subsequently  paid,  and,  as  the  case  finds,  paid  by  the 
owner  of  his  own  accord,  the  latter  payment  could  not 
be  deemed  a  payment  of  rate,  for  it  was  a  payment 
in  respect  of  which  there  was  no  one  liable.  The 
remedy  for  this,  as  regards  the  franchise,  was  in  the 
respondent's  own  hands.  He  should  have  tendered 
the  full  amount  of  the  rate,  and  claimed  to  be  i*ated, 
but  not  haying  done  so  he  cannot  be  deemed  either 
to  have  been  rated,  or  to  haTe  paid  the  full  rate.  The 
Poor  Bate  Assessment  and  Collection  Act,  1869,  has 
no  application,  for  this  case  is  not  brought  within  its 
provisions  :  Cross  v.  Alsop  (a).  Even  if  the  respondent 
could  be  deemed  to  have  been  rated,  there  was  no  rate 
on  any  one  to  the  full  amount,  so  that  an  equal  amount 
of  rate  with  that  payable  by  other  ordinary  occupiers 
has  unquestionably  never  been  paid. 

Gorst,  for  the  respondent.     There  is  no  question  of 
rating  raised  by  this  case.    The  question  depends  entirely 

(o)  1  Eopw.  k  Colt.  444  \  S.C,L,R.e  C.  P.  815. 
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1873.  ^11  the  4th  sub-sect,  of  sec.  8  of  the  Representation  of  the 
DuBAifT  People  Act,  1867,  and  the  3rd  sab-section  has  no  bearing 
Withers,  on  it.  The  rate  under  discussion  was  not  made  during 
the  qualifying  year,  but  in  the  May  preceding  it.  The 
respondent  is  entitled  to  make  any  assumption  of  facts 
which  would  couiine  the  arguments  to  the  question 
which  the  Revising  Barrister  intended  to  raise,  viz.  as 
to  the  payment  of  the  rate.  It  may,  therefore,  be 
assumed  that  the  respondent  has  claimed  to  be  rated. 
There  is  no  finding  in  the  case  that  he  has  not,  or  that 
he  was  not  rated.  The  respondent  has  done  all  that 
he  could  to  satisfy  the  4th  sub-sect.  Through  a  mistake 
of  the  overseers,  for  which  he  is  not  responsible,  the 
amount  of  the  payment  was  in  the  first  instance  in- 
sufficient, but  the  full  amount  of  the  rate  was  subse- 
quently paid  by  the  landlord,  and  paid  in  due  time, 
and  payment  by  the  landlord,  under  an  agreement  with 
the  respondent,  was  payment  by  the  respondent. 

Keating,  J.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  must  be  reversed.  It  is  plain 
that  there  has  been  no  such  payment  of  poor-rate  by 
the  respondent  as  will  satisfy  the  4th  sub-section  of 
sec.  3  of  the  Representation  of  the  People  Act,  1867- 
The  first  payment  was  only  a  composition.  It  is  true 
that  the  landlord  afterwards  paid  a  further  sum  of  28., 
which  was  not  payable  by  any  one,  but  such  a  payment 
cannot  be  payment  of  rate  by  the  respondent  within  the 
4th  sub-section. 

Brett,  J.  It  seems  to  me  that  the  respondent  was 
not  assessed  to  this  rate.     But,  assuming  that  he  was, 
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the  assessment  was  only  for  49.  6d.  That  sum  the 
landlord  paid,  and  if  it  had  been  the  fiill  rate  it  would 
haye  sufficed,  but  it  was  2^.  short  of  the  full  rate.  It 
was  not,  therefore,  an  equal  amount  in  the  pound  to 
that  payable  by  other  ordinary  occupiers.  Subsequently 
the  landlord  paid  a  further  sum  of  28.  That,  however,  can- 
not be  said  to  have  been  a  payment  of  rate  for  the  re- 
spondent, since  the  landlord  only  agreed  to  pay  for  the 
respondent  the  rates  which  the  respondent  himself  was 
bound  to  pay  (a). 


1873. 


DURANT 
V. 

WirHcns. 


Gbove  J.  &  Denman  J.  concuirad.     p^^jgj^^  rexov^e.}. 

Attorneys — For  Appellant,  T.  Dwrant. 

For  BespoHdent,  C.  T.  Phillips. 


(a)  II  will  be  obserred  that  the 
coarse  taken  by  the  argument 
rather  tended  to  confine  the  atten- 
tion of  the  Court  to  the  qaestion 
of  payment  or  non-payment  (in  re- 
spect of  a  rate  made  before  the 
qualifying  year)  of  an  equal 
amount  in  the  pound  to  that 
payable  by  ordinary  occupiers 
other  than  the  respondent,  and  the 
question  was  not  considered  whe- 
ther, in  order  to  make  subsec.  4 
applicable  to  the  case  at  all,  it 
was  not  essential  that  the  rate  in 
question  should  haye  been  enforce- 
able agunst  the  respondent,  so  as 
to  satisfy  the  words  of  the  sub- 
section, ^^  haTe  become  payable  by 
him  in  respect  of  the  premises." 
On  the  face  of  the  rate  it  Appears 
that  it  was  intended  to  be  made, 
not  on  the  respondent,  who  was 
the  occupier,  but  upon  the  owner, 
though  made  upon  the  owner 
witboutstatntoryauthority.  There 


is  some  diiEculty  in  seeing  how 
such  a  rate  could  be  enforceable 
against  the  occupier,  or  how,  if  it 
could  not,  it  had  "  become  payable 
by  him  in  respect  of  the  premises  " 
within  the  meaning  of  the  sub- 
section. The  point,  howcTer,  is 
only  adverted  to,  to  prevent  it 
being  supposed  that  it  underwent 
discussion  upon  the  argument. 
That  the  rate  in  question,  being 
made  previously  to  the  qualifying 
year,  was  not  one  to  which  the 
respondent  was  bound  to  be  rated 
in  order  to  qualify  himself  for  the 
franchise,  is  quite  clear  upon  the 
authorities.  See  Jones  v.  BiM,  1 
Hopw,  A  Colt,  128;  Ainaworth  r. 
Creeke,  1  Hopw.  A  C6U.  141  ;  Ahd 
v.  Leey  1  jETopir.  dfc  Celt,  516  ;  Cull 
V.  Auatinf  1  Hopw,  A  CoU.  741  ; 
and  Boon  v.  ffotoardy  poityp.  208 (in 
which  last  case  the  authorities  on 
this  point  are  fully  discussed). 


CASES 


ARGUED  AND  DETERMINED 

IS  THE 

COURT    OF    COMMON    PLEAS, 

UNDER  THE  STAT.  G  VICT.  c.  18, 

IN 

HILARY  TERM,  1874, 

IN  THE 

THIRTY-SEVENTH  YEAR  OF  QUEEN  VICTORIA. 


1874. 

Boon,  Appellant ;  Howard,  Respondent. 

/few.  22,26,31. 

Sresenfa-^'  J^^  »  ^^^^^  ^^^^  ^y  ^^^  Eevising  Barrister  appointed 
tionofthe  to  reviso  the  list  of  voters  for  the  city  of' Exeter, 

People  Act,  '^  ' 

1867,  enacts 

that  "  unless  tbere  is  something  in  the  context  repugnant  to  such  conetruction, 
the  word  'dwelling-house'  Fhall  include  any  part  of  a  house  occupied  as  a  separate 
dwelling  and  separately  rated  to  the  relief  of  the  poor." 

Jleld,  per  Keating^  J.,  and  Denman,  J.,  that  in  reference  to  the  dwelling-house 
franchise  under  sec.  8,  these  words  are  satisfied  where."  the  part  of  the  house  in  respect 
of  which  the  franchise  is  claimed,  bos,  during  the  whole  of  the  qualifying  twelve 
months,  been  occupied  as  a  separate  dwelling,  and  is,  during  that  period,  scparcUdy 
rated  (or,  more  properly  speaking,  named  in  the  rate  as  the  subject-matter  in  respect  of 
which  its  occupier  is  separately  rated)  to  all  rates  made  during  the  qualifying  year.*' 

Per  Brettf  J.,  and  Honyman,  J.,  that  the  "part  of  a  house"  referred  to  in  sec.  61, 
mudt  have  been  the  subject  of  a  separate  rating  during  ttie  whole  of  the  qualifying  year. 

The  exception  in  the  7th  sec.  of  the  Representation  of  the  People  Act,  1867,  cannot  be 
applied  to  any  parliamentary  borough  in  which,  at  the  time  of  the  passing  of  the  Repre- 
sentation of  the  People  Act,  1867,  there  was  no  statute  in  force  by  which  the  owner  could 
be  rated  instead  of  tht  occupier. 

Stamper  t.  Tfie  Overseers  of  Sunderland,  L.  R.  3  C,  P,  388,  discussed. 

The  claimant  had  during  the  qualifying  year  occupied  part  of  a  house  in  a  borough 
consisting  of  two  rooms,  in  which  he  and  his  family  cnth-ely  lived.  The  rooms  were 
not  structurally  separate  from  the  rest  of  the  house.  They  were  connected  by  a  stair- 
case and  passage  used  in  common  by  the  claimant  and  the  occupiers  of  the  rest  of  tho 
house.  The  landlord  did  not  live  on  the  premises,  or  retain  any  control  over  tliem, 
the  outer  door  being  under  tho  control  of  the  claimant  and  other  tenants  only.    Two 
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the  appellant  duly  objected  to  the  name  of  the  respondent  1874. 

being  retained  on   the  list  of  voters  for  the  parish  of  Boon 

AU-haUoivs-an'the-WaUsy  in   the  said  city,  in  respect  howIkd. 
of  his  occupation  of  a  dwelling-house. 

The  respondent^  on  the  31st  of  July,  187B,  occupied,  made  during 

and  had  occupied  for    the  preceding  twelve  calendar  yeap^WrJn"^ 

months,  part  of  a  house,  consisting  of  two  rooms,  which  JsTII'imd' 

were   not  structurally  separate  from  the   rest  of  the  ^^/-^Vh^ 

house.  ***«  daimant 

was  separately 

The  two  rooms  were  connected  by  a  staircase  and  rated  for  the 

two  rooms ; 

passage,  which  were  used  by  the  respondent  in  common  bat  in  the  last 
with  the  persons  who  occupied  the  rest  of  the  house.        rate  (May, 

The  respondent  and  his  family  lived  entirely  in  these  rooms  had  not 
two  rooms,  sleeping,   and  cooking,  and  having  their  Jj^^lvrated 
meals  therein.  Y^^^  *^f 

Kepresenta- 

The  landlord  did  not  live  on  the  premises  or  retain  tion  of  the 

People  Act, 

any  control  over  them ;  but  the  other  rooms  in  the  house  1867,  passed, 

.  ,  there  was  no 

were  let  out  m  a  similar  manner  to  other  tenants,  (a)        statute  in  force 
Two  rates  were  made  in  the  parish  during  the  twelve  by  which  the 
months  ending  the  81st  of  July,  1878,  viz.,  November,  s^fuene- 
1872,  and  Mau,  1873  ;  and  in  both  those  rates  the  two  S'e^^t^d  fnl 
rooms  were  rated  separately  from  the  rest  of  the  house,  *^^*^  .^^  ^^ 

*  '^  '    occupier.   The 

at  the  sum  of  £3  10s. :  and  the  respondent  was  rated  Ifevising  Bar- 
rister liavmg 

in  respect  of  them.  held  that,  so 

for  as  the 

At  the  time  of  the  passing  of  the  Representation  of  question  was 

one  of  fact, 
the  two  rooms 
(a)  It  was  agreed  that  the  argu-      outor  door  to    the    house,  over   were  occupied 

mcnt  of  the  case  should  proceed  on      which  the  tenants  only  had  con-    hy  the  claim- 

^  ''  ant  as  a  sepa- 

the  assumption  that  there  was  an      trol.  rate  dwelling, 

and  separately 
rated. 
Uddj^rKealhiff,  J.,  and  Denman,  J.,  that  the  claimant  was  entitled  to  the  dwell* 
inghouse  franchise  under  sec.  3  of  the  Roprcscntation  of  tho  People  Act,   1867. 

Per  Bretl,  J.,  and  Honyman^  J.,  that  he  was  not,  for  llio  rooms  were  not  separately 
rated  during  tho  whoU  of  tho  qualifying  year  ;  and  per  5rcW,  J.,tbcy  were  not  occupied 
as  a  separate  dwelling  within  sec.  61. 

p  2 
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1874.  the  People  Act,  1867  (30  and  81  Vict.,  c.  102),  there 
Boon  Was  no  Act  in  force  in  the  parish  or  in  the  city  of  Eoceter 
HowABD.  authorizing  the  rating  of  the  owner  instead  of  the  occnpier 
in  the  case  of  small  tenements ;  but  it  was  usual,  in 
the  case  of  such  tenements,  for  the  owner  to  pay  [to 
the  collector  the  rates  instead  of  the  occupier;  and, 
where  this  was  done,  the  overseers  usually  rated  each 
whole  house  as  one  tenement,  placing  in  the  occupier's 
column  the  name  of  one  of  the  persons  so  occupying 
part  of  the  house,  and  the  words  /'  and  others  *'  to 
represent  the  remainder  of  the  occupiers,  the  rating 
being  the  same  as  if  the  whole  were  joint  occupiers  of 
the  whole  house,  instead  of  separate  occupiers  of  different 
pai*ts  of  it.  It  seldom  happened  that  the  occupier  of  a 
separate  part  of  a  house  was  separately  rated  for  that 
part. 

In  consequence  of  an  opinion  expressed  by  the  Revising 
Barrister  when  revising  the  lists  of  voters  for  the 
City  of  Exeter  in  the  year  1872,  that  practice  had  been 
changed,  and  the  overseers  had  separately  rated  the 
occupiers  of  parts  of  houses  in  respect  of  the  parts 
occupied  by  them^  except  when  such  persons  only 
occupied  as  lodgers. 

The  rooms  occupied  by  the  respondent  were  not  rated 
separately  from  the  rest  of  the  house  at  the  time  of  the 
passing  of  the  Representation  of  the  People  Act, 
1867 ;  but  the  owner  was  not  rated  for  them  instead 
of  the  occupier ;  and  there  was  no  evidence  to  show 
whether  they  were  or  were  not  then  occupied  separately 
from  the  remainder  of  the  house.  The  respondent  did 
not  at  that  time  occupy  them. 

The  rooms  were  not  rated  separately  from  the  rest 
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of  the  house  to  the  rate  made  in  May  1872,  which  was  1874. 
the  last  rate  made  before  the  commencement  of  the  year  Boon 
ending  the  Slst  of  July^  1873.  Howabd. 

It  was  contended  on  the  part  of  the  objector  that 
the  respondent  was  not  entitled  to  have  his  name  retained 
on  the  list,  for  the  following  reasons : — 

1.  Because  the  rooms  occupied  by  him  were  not 
Btmctnrally  separate  from  the  rest  of  the  house. 

2.  Because  the  portion  of  the  house  occupied  by  him 
included  the  staircase  and  passage,  and  the  staircase 
and  passage  were  occupied  by  him  jointly  with  the  other 
tenants  of  the  house. 

8.  Because,  until  the  first  rate  made  after  the  Slst  of 
Juh/y  1873,  the  rooms  were  not  separately  rated,  and 
therefore  they  did  not  constitute  a  '^  dwelling-house,'' 
the  occupation  of  which  would  qualify  the  voter  during 
the  part  of  the  electoral  year  preceding  the  making  of 
that  rate. 

4.  Because,  according  to  the  decision  of  Stamper 
y.  Overseers  of  Sunderland  (a),  and  the  judgment  of 
BovUly  C.J.,  in  Thompson  v.  Ward  (6),  the  rooms 
ought  not  to  have  been  separately  rated,  and  the  rating 
of  them  illegally  by  the  overseers  did  not  constitute 
them  a  **  dwelling-house  "  within  the  meaning  of  the 
Representation  of  the  People  Act,  1867. 

It  was  contended  on  the  part  of  the  voter — 

1.  That  since,  by  the  interpretation-clause  (s.  61)  of 
the  Bepresentation  of  the  People  Act,  1867,  it  is  pro- 
vided that  any  part  of  a  house  shall,  if  occupied  as  a 
separate  dwelling  and  separately  rated,  constitute  a 
dwelling-house,  it    was    not  necessary  that  the  part 

(a)  Z.  Jt  3  a  P.  888.     (6)  JETopw.  <{r  CoU,  530;  8.  C.  L.  R,  6  C.  P.  827, 
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1874.  occupied  by  the  voter  should  be  structurally  separate 
Boon  ^^^^  ^^^  ^'^^t,  to  render  it  a  dwelling-house  within  the 
Howard,      i^^aning  of  the  Act. 

2.  That  the  two  rooms  constituted  a  separate  dwelling, 
and  were  alone  the  subject  of  the  voter's  occupation, 
the  use  of  the  stairs  and  passage  being  an  iBxercise  of 
an  easement  belonging  to  him  in  right  of  his  occupation 
of  the  rooms. 

8.  That  the  separate  rating  required  by  the  definition 
of  a  ^'  dwelling-house"  was  a  separate  rating  in  the  rates 
made  daring  the  electoral  year ;  and  that  a  part  of  a 
house  which  was  during  the  whole  of  the  electoral  year 
separately  rateable,  and  which  was,  in  fact,  rated  to  all 
the  rates  made  during  the  electoral  year,  fulfilled  the 
condition  required  by  the  definition  with  respect  to 
rating. 

4.  That  the  decision  of  Stamper  y.  Overseers  of  Sunder- 
land (a)  applied  only  to  boroughs  in  which,  at  the  pass- 
ing of  the  Bepresentation  of  the  People  Act,  1867,  the 
owner  was  rateable  instead  of  the  occupier  under  the 
provisions  of  the  Small  Tenements  Act  (13  and  14  Vict. 
c.  99)  or  local  Acts  then  in  force,  and  had  no  application 
to  boroughs  in  which  the  common  law  with  respect  to 
rating  was  in  force,  and  where,  therefore,  the  parts  of  a 
house  which  were  separately  occupied  could  only  fail  to 
be  separately  rated  through  the  neglect  of  the  over- 
seers. 

5.  That  whether  the  said  two  rooms  ought  to  have 
been  rated  or  not  could  not  aifect  the  voter's  right  to 
have  his  name  retained  on  the  list,  such  rooms  having 
been  in  fact  separately  rated  as  required  by  the  definition 

(a)  Z.  R.  8  C.  P,  888. 


Boon 

V. 

Howard. 
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of  "  dwelling-house"  in  the  Representation  of  the  People        i874. 
Act,  1867. 

The  Bevising  Barrister  held ^  as  far  as  it  was  a  question 
of  fact  for  his  decision,  and  as  far  as  he  was  justified  in 
so  holding  consistently  with  the  facts  above  stated,  that 
the  two  rooms  were  occupied  by  the  voter  as  a  separate 
dwelling-house,  and  were  separately  rated  to  the  relief 
of  the  poor ;  and  he  decided  that  the  respondent  was 
entitled  to  have  his  name  retained  on  the  list  of  voters  ; 
and  he  accordingly  retained  his  name  on  the  list. 

The  names  of  nineteen  other  persons  were  objected  to 
under  similar  circumstances. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  respondent  was  entitled  to  have  his  name  retained 
on  the  list  of  voters. 

Lopes,  Q.C.,  for  the  appellant. — There  is  a  point 
preliminary  to  the  discussion  of  the  main  question,  viz., 
that  this  case  is  governed  by  the  authority  of  Thompsmi 
V.  Ward  (a),  which  is  a  decision  directly  in  point. 
That  case  is  not  the  less,  it  is  submitted,  binding  upon 
this  Court  as  a  decision,  because  the  Court  were  there 
equally  divided  in  opinion.  Webster  v.  The  Overseers 
of  Ashton-under-Lyne,  Hadfield^s  case  (&),  shows  that 
the  Court  will  not  overrule  its  former  decisions  unless  it 
can  be  shown  that  they  were  clearly  wrong. 

[Keattno,  J. — Do  you  contend  that  the  law  is  to 
depend  upon  the  way  in  which  the  Revising  Barrister 

(a)  1  HopiD.  di  OoU.  630  ;  S.  C-  {h)  2  IIopw,  ds  Colt.  89  ;  S.  C. 

L,  R.  6  a  P.  827,  Z.  R  8  C,  P.  806. 
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1 874.       decided  in  the  former  case,  and  that  in  the  present  ease 
Boom        we  ought  to  decide  in  your  client's  favour  without  even 
HowABD.      hearing  argument  upon  the  principal  question  ?] 

Haying  regard  to  the  admitted  legal  difficulties 
which  Thow/pson  v.  Ward  (a)  iuYolved,  and  to  the 
doubts  entertained  by  the  Judges  and  to  their  ultimate 
difference  of  opinion^  the  Court  can  hardly  come  to  the 
conclusion  that  the  decision  in  Thompson  v.  Ward  (a) 
was  clearly  wrong.  If  not,  then  the  doctrine  laid  down 
m^Hadfield's  case  (b)  applies,  and  the  Court  will  not 
overrule  its  former  decision. 

If,  however,  the  Court  be  of  opinion  that  the 
discussion  of  the  general  question  must  proceed,  then  it 
is  submitted,  firstly,  that  here  there  was  no  occupation 
of  the  subject-matter  as  a  separate  dwelling,  and  that  on 
this  point  the  judgments  of  Willes  and  Brett,  J.J.,  in 
Thompson  v.  fVard  (a),  are  correct.  The  respondent 
was  not  the  occupier  of  a  **  dwelling-house  '*  within 
sec.  3,  subsec.  2,  of  30  &  31  Vict.  c.  102,  nor  within  the 
interpretation  put  upon  the  word  "  dwelling-house  "  by 
the  61st  section.  '^  Dwelling-house  "  is,  by  the  Gist 
section,  interpreted  to  include  ''part  of  a  house,**  not,  as 
the  other  side  contend,  ''occupied  separately,"  but 
"occupied  as  a  separate  dv^elling.**  That  language 
shows  that,  with  reference  to  the  dwelling-house  franchise 
a  separate  subject  of  occupation  was  intended,  whereas, 
in  the  case  of  the  lodger  franchise,  under  sec.  4,  the 
words   "  as  a  lodger "  has  occupied  "  separately  **  are 


(a)  1  ffopw.ib  CoU. 580 ;  S,  C.  L,  Jt.  6  C.  P.  327. 
{h)  2  ffopw.  ^  CoU,  89  ;  8,  C,  I,  R,  8  0,  P.  806. 


y. 

Howard. 
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words  which  have  reference  only  to  the  mode  of  occnpa-  1874. 
tion,  and  not,  like  the  words  used  in  defining  a  "  dwell-  ""booit 
ing-house/'  to  the  nature  vf  the  thing  which  forms 
the  snhject  of  occupation.  In  Thompson  v.  Ward  (a), 
WUles,  J.,  was  of  opinion  that  the  separate  dwelling, 
referred  to  in  sec.  61,  must  be  such  a  dwelling-house 
as  would  have  been  a  *'  house  "  within  the  Reform  Act, 
and  would  answer  the  description  of  a  house  as  inter- 
preted in  Cook  Y.  Hurnher  (6).  Brett,  J.,  seems  to  have 
thought  that,  although  under  the  Act  of  1867  there 
need  not  be  a  structural  separation,  there  must  at  all 
events  be  a  practical  separation  of  tlie  thing  occupied 
from  the  rest  of  the  house.  To  the  view  taken  by 
WUles f  J.,  it  has  been  objected  that  it  gives  no  e£fect  to 
the  interpretation  clause.  It  must  be  borne  in  mind, 
however,  that  it  is  not  the  office  of  an  interpretation 
clause  to  enlarge  the  meaning  of  the  words  which  it 
interprets,  and  in  Bretuer  v.  Mc  Gowen  (c),  Willes^  J., 
expressly  pointed  out  at  least  one  way  in  which  the 
interpretation  clause  might  be  satisfied.  *'That  defi- 
nition," said  he,  "would  be  satisfied  by  a  part  of  a 
dwelling-house  with  all  internal  communication  cut  off, 
with  access  secured  by  a  separate  outer  door,  and 
separately  rated."  If,  on  the  other  hand,  the  view  taken 
by  Brett,  J.,  be  the  correct  one,  viz. :  that  there  must  be 
a  practical  separation  of  the  thing  occupied,  that  applies 
here  equally  as  in  Thompson  v.  Ward  (a),  since  in 
both  cases  there  was  a  common  user  of  the  staircase 
and  passages. 

(a)  1  ffopw.  4r  CoU,  630  ;  S,  C,  (c)  1  Eopvf.  d:  Colt  275 ;  5.  C 

L.M.6C.  P.  327.  L.  R.  5  (7.  P,  28d. 

(6)  K.  dfO.ilS;  11  C7.  S,  N.  S,  88. 
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1874.  Secondly.    Assume    that    in   order  to  constitute    a 

Boon  "  dwelling-house  '*  within  sees.  3.  and  61,  the  "part  of  a 
Howard,  l^ouse  **  "  occupied  as  a  separate  dwelling  "  need  not 
have  been  structurally,  or  even  practically,  severed.  To 
satisfy  the  definition  in  sec.  61,  there  is  this  further  re- 
quirement, that  the  subject  of  occupation  should  have 
been  "  separately  rated."  Reading  the  definition  given 
by  sec.  61  into  the  2nd  sub-sect,  of  sec.  3,  it  follows 
that  the  subject  of  occupation  must  have  been  *'  separately 
rated  '*  during  the  whole  of  the  twelve  calendar 
months  preceding  the  31st  of  July,  and  constituting  the 
qualifying  year.  The  rooms  occupied  by  the  respondent 
were  not  so  rated.  Though  separately  rated  to  all  I'ates 
made  during  the  qualifying  year,  they  were  not  sepa- 
rately rated  to  the  rate  made  in  the  May  previous  to, 
and  in  force  from  the  31st  of  Jidy,  until  the  month  of 
September  in  the  qualifying  year.  The  separate  rating  of 
the  thing  occupied  during  the  ^vhole  of  the  qualifying 
twelve  months  is,  it  is  submitted,  made  indispensable 
to  qualification,  where  the  qualification  consists  of  only 
part  of  a  house ;  for  it  is  only 'while  go  rated  that  tho 
thing  occupied  is  defined  to  be  a  dwelling-house.  It  is 
true  that  in  speaking  of  a  rate  as  made  upon  the  thhig 
occupied,  the  Legislature  may  not  have  used  a  strictly 
accurate  expression,  since  the  rate  is  in  reality  made 
upon  the  occupier  in  respect  of  the  thing  occupied,  and 
not  literally  upon  tho  subject  of  occupation.  But  the 
language  being  that  which  the  Legislature  has  employed, 
the  Court  will  do  no  more  violence  than  is  absolutely 
indispensable,  in  order  to  give  to  it  its  legal  efiect. 
Whether  the  3rd  sub-sect,  of  sect.  3  is  not  also  limited 
to  rates  made  during  the  qualifying  year  does  not  appear 
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by  any  means  clear.     The  language  there  employed        1874. 
differs  from  that  of  the  corresponding  section  (sect.  27), 


BOON 


of  2   Will.  4.,  c.  45,  and  "  made "  may  perhaps  be  v. 

HOWARD. 

construed  to  mean  ''  existing,"  so  as  to  apply  to  all  rates 
existing  during  the  qualifying  year.  This  contention 
howeyer,  is  by  no  means  essential  to  the  appellant's 
argument,  for  in  admitting  a  humbler  class  of  voters  to 
the  franchise,  the  Legislature  may  well  have  thought, 
that,  where  they  lived  in  parts  of  houses,  it  was  desirable 
to  insist  on  separate  rating  for  a  more  protracted  period 
than  that  for  which  the  rating  is  required  in  the  case  . 
of  ordinary  houses. 

Thirdly.  The  respondent  is  not,  by  law,  rateable,  and 
the  fact  of  his  having  been  illegally  rated  cannot  give  him 
a  qualification.  The  owner  of  the  whole  house,  and  not 
the  several  occupiers  of  apartments  in  it  is,  under  sect.  7 
of  the  Representation  of  the  People  Act,  18G7,  the  proper 
person  to  be  rated.  The  case  falls  within  the  express 
words  of  the  exceptive  clause  in  that  section.  There  is 
clearly  a  "dwelling-house  or  tenement"  which  is  "wholly 
let  out  in  apartments  or  lodgings,  not  separately  rated ;  " 
'*  not  separately  rated  according  to  Stamper  v.  the  Over- 
seers  of  Sunderland,*'  (a)  having  been  judicially  con- 
strued to  mean,  "  not  separately  rated  at  the  time  of 
the  passing  of  that  Act."  Now  in  such  cases  the  exceptive 
clause  expressly  says,  "  that  the  owner  of  the  dwelling- 
house  or  tenement  shall  be  rated  in  respect  thereof  to 
the  poor  rate."  No  doubt,  it  is  a  rule  of  construction 
that  a  case  is  not  within  an  exceptive  clause  unless  it 
would  also  come  within  the  enacting  clause,  if  not  taken 
out  of  it  by  the  exception.     But  this  case  would,  it  is 

(a)  L.  R.  3  C,  P,  388. 


218  '"'■  HILARY  TERM. 

1874.  submitted,  fall  within  the  scope  of  the  enactment.  It 
Boon  is  true  that  the  words  at  the  commencement  of  the  sec- 
HowABD.  tionseem  to  be  limited  to  those  cases  in  which,  previonsly 
to  the  passing  of  the  enactment,  there  was  an  owner 
liable  to  the  rates.  But  the  succeeding  words  are  much 
more  general.  The  words  relied  on  for  their  generality 
are  as  follows : — **  The  following  enactments  shall  take 
effect  with  respect  to  rating  in  all  boroughs.'* 

[Brett,  J.  Do  you  contend  that  that  language 
applies  to  all  boroughs,  or  do  you  limit  it  to  all  par- 
liamentary boroughs  ?  ] 

It  is  limited,  no  doubt,  to  parliamentary  boroughs. 
Borough  is  defined  by  sect.  61  to  mean  ''any  borough, 
city,  place,  or  combination  of  places,  not  being  a  county 
as  herein-before  defined,  returning  a  member  or  mem- 
bers  to  serve  in  Parliament." 

The  judgment  of  Bcmill,  O.J.,  in  Thompson  y.  Ward 
(a),  is,  on  this  branch  of  the  argument,  faTourable  to  the 
appellant.  He  there  said  (a),  *'  In  Stamper  v.  Sunder- 
land, Overseers  (i),  the  Court  decided  that  where  a 
house  is  wholly  let  out  in  apartments,  as  in  the  present 
case,  and  the  several  occupiers  were  not  separately  rated 
at  the  time  the  Act  passed  "  (which  is  the  case  here),  the 
o^V1ler  was,  by  the  express  terms  of  sect.  7  of  the 
Representation  of  the  People  Act,  1 867,  the  proper  party 
to  be  rated,  and  that  the  occupiers  of  the  several  rooms 
could  not  properly,  after  the  passing  of  that  Act,  be  rated 
in  respect  of  their  separate  occupations."  And  again, 
(c)  ''  unless  their  apartments  were  separately  rated  when 

(a)  1  ffcpw.  ds  C6U.,  p.  585 ;  -  (c)  1  Hopw.  A  CoU.  588  ;  8.  C, 
8,  aL.M.6  C.  p.  861.  Z.  AeC.  p.  864, 

(b)  Z.  H.  S.  C.  P.  888. 
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the  Act  was  passed,  these  occupiers  could  not  properly,        1874. 
under  the  Act  of  1867,  be  rated  to  the  relief  of  the  poor."         BooS 

T. 

Lastly.  There  can  have  been  no  sufficient  payment  Howabd. 
of  rates  by  the  respondent.  The  case  finds  that,  in 
Jbfay,  1872,  the  two  rooms  occupied  by  the  respondent 
were  not  separately  rated.  There  would,  therefore,  be 
one  rate  at  a  lump  sum  made  upon  the  whole  house, 
and  how  could  the  proportion  of  it  payable  by  the 
respondent,  in  respect  of  his  two  rooms,  have  been 
ascertained  so  as  to  enable  him  to  make  the  payment  ? 

Flatcher  v.  Boodle  (a)  was  also  referred  to. 

Kingdcniy  Q.C.,  for  the  respondent. — First.  As  regards 
the  question  of  structural  severance,  the  true  solution 
is  to  be  found  in  the  judgments  oiBoviU,  C.  J.,  and 
Keating y  J.,  in  Thovipson  v.  Ward  (6),  that  having 
regard  to  the    subtle  distinctions    which    were    per- 
petually being  taken  under  the  old  law,  as  to  what  con- 
stituted a  severance  in  fact,  the  Legislature  intended, 
by  the  Act  of  1867,  to  get  rid  for  the  future  of  the 
difficulties  which  had  arisen  as  to  when  part  of  a  house 
was  to  be  considered  a  house,  and  to  give  the  franchise 
in  all  cases  where  the  part  of  the  house  was  occupied 
separately,  and  separately  rated.     Under  the  old  law, 
part  of  a  house  occupied  as  a  warehouse  conferred  the 
franehise ;  and  there  seems  nothing  unreasonable  in  a 
similar  enactment  being  passed  to  meet  the  case  of  its 
being  occupied  as  a  dwelling.    As  regards  the  difficulty 
suggested  by  Brett,  J.,  that  the  occupation  of  the  stair- 
case and  passage  is  joint,  it  is  submitted  that  the  two 
rooms,  not  the  staircase  and   passage,  constitute  the 

(a)  ffopw,  dt  Ph,  288 ;  S.  C.  18  C.  B.  N,  S.  162. 

(b)  1  Sopw.  dfColLliZO;  S.  C.L.JL6  0.  P.  327. 
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1874.  "  dwelling  *'  wLicb  forms  the  subject  of  the  respondent's 
■QoQjg  occupation,  and  that  the  right  to  use  the  staircase  and 
HowAKD.  passage  is  a  more  easement.  Precisely  the  same  diffi- 
culty might  be  suggested  in  the  case  of  a  claim  to  the 
franchise  in  respect  of  a  flat  in  Vict<yi'ia  Street,  or  of 
chambers  in  the  Tetriple,  No  doubt,  as  regards 
chambers  in  the  Temple,  it  may  be  said  that,  as  they 
at  present  exist,  there  is  no  outer  door  at  the  entrance 
from  the  court  or  street  to  the  passage  which  communi- 
cates with  the  staircase.  But,  suppose  that  the  Benchers, 
for  the  convenience  and  protection  of  their  tenants, 
erected  an  outer  door  there,  could  it  be  contended  that 
the  effect  of  this  would  be  to  depriye  the  tenants  of 
their  votes  ?  The  rooms,  it  is  submitted,  not  the  stair- 
case and  passage,  are  the  subject  of  the  demise ;  the 
staircase  and  passage  may  be  regarded  as  in  the  land- 
lord's occupation.  This  position  is  not  inconsistent 
with  the  somewhat  loosely  worded  expression,  that  the 
tenants  have  the  control  over  the  outer  door.  No  doubt, 
the  door  is  there  for  the  tenant's  protection,  and  it  must 
be  taken  that  they  have  free  right  of  ingress  and  egress 
at  their  pleasure.  But  when  one  outer  door  exists,  the 
existence  of  a  second  cannot,  it  is  submitted,  be  the 
true  criterion  as  to  the  right  to  the  franchise.  It  is 
sufficient  for  each  tenant  that  he  has  an  outer  door  of 
his  own,  over  which  he  has  exclusive  control,  and  the 
existence  of  a  second  outer  door  beyond  the  first  cannot 
operate  to  deprive  him  of  his  franchise.  Lord  Coke,  in 
the  3rd  Institute  (a),  says,  **  A  chamber  or  room,  be  it 
upper  or  lower,  wherein  any  person  doth  inhabit  or 
dwell,  is  domns  mansioiialis  in  law." 

(a)  P.  65. 
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Secondly.     The   respondent  was    not  bound   to   be        1874. 
separately   rated  to   all  rates  in  existence   during  the         Boon 

T. 

qualifying  year,  but  only  to  all  rates  made  during  that       Howabd. 
period.     Here  ho  was  so  rated.     The  2nd  and  3rd  sub- 
sections of  sect.  3  of  the  Representation  of  the  People 
Act,  1867,  must  be  taken  in  conjunction  with  sect.  61, 
and  read  together,  so  as  to  give  to  the  whole  a  consis- 
tent meaning.   Now,  the  language  of  the  3rd  sub-section 
shows,  as  is  submitted,  with  sufficient  distinctness  that 
the  rating  need  only  be  to  rates  made  during  the  quali- 
fying  year.     The  words  "all  rates    (if   any)    made," 
mustmeaa"made"  **duringthe  timeof  such  occupation," 
i,e.,  during  the  time  that  occupation  is  required  by  the 
previous  sub-section  ;  in  other  words,  during  the  quali- 
fying year.     And,    on    referring  to   the    language   of 
2  Will.  4,  c.  45,  s.  27,  this  interpretation  seems  to  be 
put  beyond  a  doubt,  for  the  words  there  are  express  that 
the  person  to  be  registered  "  shall  have  been  rated  in 
respect  of  such  premises  to  all  rates  "  '*  made  during  the 
ti/nie  of  such  his  occupation  so  required  as  aforesaid." 
It  is  surely  inconceivable  that  the  Legislature  could  have 
intended  to  prescribe  a  different  period  of  rating  in  the 
two  statutes,  when  the  language  it  has  employed  is  so 
nearly  identical  in  its  terms.     The  appellant's  construc- 
tion is  also  open  to  the  objection  that  it  would  practi- 
cally disfranchise  the  whole  of  this  class  of  voters  in  the 
first  year  of  their  occupation,  as  they  would  have  no 
means  of  getting  their  names  inserted  on  the  rate  that 
was  current  at  the  time  of  their  entry. 

Thirdly.  The  respondent  was  by  law  rateable  for  the 
two  rooms  forming  the  subject  of  his  occupation.  He 
clearly  would  be  apart  from  sec.  7  of  the  Bepresentation 
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1874.  of  the  People  Act,  1867,  and  that  section  has  no 
Boon  application  except  in  cases  where  the  owner  was  rated  at 
HowABD.  the  time  when  the  Act  passed.  Now,  here  the  owner 
was  not  then  rated;  nor  indeed  could  he  have  been, 
since  the  case  expressly  finds  that  there  was  not  at  that 
time  any  Small  Tenements  Act  in  force  within  the 
borongh.  But  even  if  the  wider  interpretation  of  the 
section  for  which  the  other  side  has  contended  can  be 
held  to  be  coiTect,  still  it  is  submitted  that,  there  having 
been  no  appeal  against  the  rate,  the  respondent,  who  as 
matter  of  fact  is  separately  rated,  has  complied  with  the 
requirements  of  the  Act  and  is  entitled  to  the  franchise. 
No  doubt,  if  with  the  view  of  giving  the  franchise  to  one 
who  was  not  entitled  to  it,  the  overseers  were  collusively 
lo  rate  him,  that  would  be  a  different  case,  admitting 
probably  of  a  different  consideration.  But,  in  the  absence 
of  fraud  or  collusion,  it  is  submitted  that  it  is  sufficient 
if,  as  here,  the  party  has  been  separately  rated  in  fact, 
and  has  not  appealed.  Further,  it  may  well  be  doubted 
whether  the  construction  put  on  the  words  ''not 
separately  rated,**  in  Stamper  v.  The  Over  deer 8  of 
Sunderland  (a),  is  one  that  can  be  deemed  satisfiactory 
and  in  regard  to  that  case  it  must  also  be  borne  in  mind 
that  it  came  before  the  Court  for  decision  upon  an  appeal 
against  a  rate,  and  not  upon  the  question  of  the  right  to 
the  franchise. 

Fourthly.  As  regards  the  payment  of  the  rates,  no 
question  is  raised.  The  respondent  is  moreover  only 
bound  to  pay  rates  that  have  become  payable  by  him  in 
respect  of  the  premises.    Thert  is  nothing  to  show  that 

(•)  L.  R.  Z  a  P.  888. 
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the  rate  made  in  May,  1872,  ever  became  payable  by  the  1874. 

respondent,  or,  if  it  did,  that  it  was  not,  in  point  of  fact,  '^^ 
paid. 


Lopes,  Q.Co  was  heard  in  reply. 

The  members  of  the  Court  differing  in  opinion, 
the  following  judgments  were  now  {January  31) 
delivered : — 

HoKYMAN,  J.  In  this  case,  which  was  an  appeal 
against  the  decision  of  the  Revising  Barrister  for  the  city 
of  Exeter,  I  am  of  opinion  that  the  decision  is  erroneous, 
and  ought  to  be  reversed. 

The  question  tarns  on  the  proper  construclion  of  ss.  3 
and  61  of  30  &  81  Vict.  c.  102. 

It  appears  that  the  voter  had  been  from  the  31st  of 
July,  1872,  the  occupier  of  two  rooms  in  a  house,  which 
it  was  found  by  the  barrister  were  not  structurally 
separate  from  the  rest  of  the  house ;  such  two  rooms 
being  connected  by  a  staircase  and  passage  used  by  the 
voter  in  common  with  the  persons  occupying  the  rest  of 
the  house. 

The  last  rate  made  for  the  parish  before  the  com- 
mencement of  the  electoral  year  beginniug  on  the  Slst 
of  July  f  1872,  was  made  in  the  month  of  ifciy,  1872  ; 
and  in  this  rate  the  two  rooms  were  not  rated  separately 
from  the  rest  of  the  house.  During  the  electoral  year 
beginning  on  the  31st  of  July,  1872,  two  rates  only 
were  made,  viz.,  one  in  November ,  1872,  and  the  other 
in  May,  1873,  and  in  those  the  two  rooms  were  rated 
separately  from  the  rest  of  the  house,  the  voter  being 

VOL.  n.  H.  c.  <l 


V. 
HOWABD. 
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1874.        rated  for  them ;  bo  that  in  fact  there  was  no  separate 

Boon        rating  of  the  premises  from  the  Slst  of  Jtdy^  1872,  to 

,,    ^'  the  month  of  Noveinber,  1872. 

Howard.  ' 

It  was  objected  to  the  vote,  among  other  things,  that 
the  qualification  was  insafBcient,  because,  assuming  that 
the  two  rooms  constituted  a  dwelling-house  within  s.  61 
of  the  Act  of  1867,  they  had  not  been  separately  rated 
during  the  whole  of  the  electoral  year. 

The  BoTising  Barrister  was  of  opinion  that  the  yoter 
was  duly  qualified,  and  retained  the  name  on  the  list. 

Before  the  Act  of  1867,  it  had  been  settled  by  the 
decisions  that  the  occupier  of  part  of  a  house  used,  not 
as  a  counting-house,  but  as  a  dwelling,  was  not  entitled 
to  Tote,  unless  the  part  of  the  house  was  so  actually 
severed  from  the  rest  of  the  house  as  to  be  a  house  of 
itself:  see  Cook  v.  Humber  (a)  ;  Henrette  v.  Booth  (6). 

What,  then,  is  the  e£feot  of  the  new  Act?  To 
ascertain  this,  we  must  look  at  s.  3.  This  section 
contains  four  sub-sections  difierently  worded, — see  Cull 
V.  Austin  (c), — and  directed  to  different  subjects. 
The  1st  relates  to  the  personal  capacity  of  the  yoter; 
the  2nd,  to  the  subject-matter  of  occupation,  and  the 
length  of  it ;  the  3rd,  to  the  rating  of  the  voter ;  and  the 
4th,  to  the  payment  of  rates. 

The  2nd  subsec.  requires  that  the  voter  should,  during 
the  whole  of  the  twelve  months  preceding  the  31st  of 
July  in  any  year,  have  been  an  inhabitant  occupier  of 
*'a  dwelling-house"  within   the   borough.     Now,   the 

(a)  K.  ^  G.  418;  8.  C,  11  C.  B.         (c)  1  Hopw,  i:  OoiL  741  ;  S.  C. 
N,  S,  83.  L,  B,  7  0.  P.  227. 

(h)  Hopw,  «fc  Ph.  23;  S.  C,  15 
a  B,  N,  8,  600, 
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6l8t  section  of  the  Act  says  that,  unless  there  be  some-        1874. 
thing  in  the  context  repugnant  thereto,  the  word  dwell-         boqh 
ing-house  shall  include  "any  part  of  a  house  occupied     hqi^bdw 
as  a  separate  dwelling,  and  separately  rated  to  the  relief 
of  the  poor."   Now,  let  us  read  the  2nd  sub-section  of  the 
3rd  section  as  if  these  words  were  incorporated  in  it,  so 
as  to  see  what  the  Legislature  intended  to  say  should  be 
a  sufficient  occupation,  and  it  will  read, — "  has  been, 
during  the  whole  of  the  twelve  months  preceding  the 
^Isb  of  Jviy,  an  inhabitant  occupier  of  any  dwelling- 
house,  or  any  part  of  a  house  occupied  as  a  separate 
dwelling,  and  separately  rated  to  the  relief  of  the  poor." 

It  has  been  argued  that  the  object  of  the  Legislature 
in  the  61st  section  was  to  do  away  with  the  distinction 
between  a  part  of  a  house  structurally  severed  from  the 
rest,  and  one  not  so  severed,  provided  it  be  occupied  as 
a  separate  dwelling ;  and  probably  this  was  the  intention ; 
but  it  must  be  borne  in  mind  that  the  Legislature  has 
further  required  that  it  should  be  separately  rated ;  and 
it  seems  to  mo  that,  where  the  part  occupied  by  the 
voter  has  not  been  separately  rated  during  the  whole  of 
the  electoral  year,  the  voter  has  not  for  the  whole  twelve 
months  occupied  the  thing  described  by  the  Legisla- 
ture. 

It  is  clear  that,  before  the  Act  of  1867,  the  voter  had 
no  sufficient  qualification  unless  the  rooms  occupied  by 
him  had  been  structurally  severed  during  the  whole  year; 
and  it  seems  to  me  that,  if  the  Legislature  intended  to 
do  away  with  the  doctrine  as  to  structural  severance, 
their  intention  was  to  substitute  for  structural  severance 
a  separate  rating  for  the  same  period. 

It  was  contended  on  behalf  of  the  respondent  that  it 

Q  2 
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1874.  was  impossible  that  part  of  a  bonse  used  as  a  separate 
-QQQjif  dwelling  sbonid  be  separately  rated,  as  a  house  caunot 
HowABD.  ^  rated,  the  rate  being  imposed  on  the  occupier,  not 
on  the  house;  but  we  must,  if  possible,  read  the  Gist 
section  so  as  to  give  some  meaning  to  it ;  and  this,  I 
think,  can  only  be  done  by  reading  the  words  as  if  they 
were,  "and  the  occupiers  of  which  are  separately 
rated:* 

If,  however,  it  be  true  that  the  part  of  the  house  can- 
not be  separately  rated,  the  result  would,  I  think,  follow 
that  the  voter  is  not  in  occupation  of  any  such  thing  as 
that  specified  by  the  61st  section,  and  therefore  is  not 
the  occupier  of  a  dwelling-house  within  sect.  3,  subsect.  2. 

It  was  further  contended  for  the  respondent,  that  by 
sect.  3,  subsect.  3,  it  was  only  necessary  that  a  voter  should 
be  separately  rated  to  all  rates  made  during  the  electoral 
year,  and  that  the  61st  section  only  required  the  sepa- 
rate rating  of  the  rooms  to  the  rates  to  which  it  was 
necessary  that  the  voter  should  be  rated:  but  I  think 
that  so  to  hold  would  be  to  confound  the  definition  of 
the  thing  occupied  with  the  provision  defining  the  rating 
of  the  voter,  and  that,  though  it  may  be  enough  within 
subsect.  3  that  the  voter  should  have  been  rated  to  all  rates 
made  during  the  electoral  year,  it  does  not  afiect  the 
provisions  of  the  2nd  sub-section,  as  explained  by  sect. 
01,  that  the  premises  should  have  been  the  subject  of  a 
separate  rating  during  the  whole  electoral  year. 

Unless  I  am  right  in  this  view,  the  consequence  would 
follow  that,  if  no  rate  be  made  in  the  borough  *within 
the  electoral  year,  so  that  the  voter  himself  need  not  be 
rated,  the  franchise  would  be  acquired  by  the  occupier  of 
part  of  a  house  occupied  as  a  separate  dwelling,  although 
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it  bad  not  been  separately  rated  at  any  time  duriug  the        1874 
year ;  nay,  more,  supposing  that  the  house  hud,  before         J~ 
the  electoral  year,  been  jointly  rated  in  the  name  of  the  v. 

HOWABD. 

owner,  and  that  there  has  been  no  rate  made  duriug  the 
electoral  year,  so  that  the  rooms  have  never  been  sepa- 
rately rated  at  all,  the  franchise  would  be  acquired 
without  any  separate  ratiug,  contraiy  to  the  language  of 
sect.  61. 

As  I  thiuk  that  on  this  ground  the  decision  of  the 
Revising  Barrister  is  wrong,  it  becomes  unnecessafy  for 
me  to  pronounce  any  opinion  as  to  whether  the  rooms 
in  question  did  constitute  part  of  a  house  occupied  as  a 
separate  dwelliog,  within  sect.  61,  or  whether,  in  con- 
sequence of  the  whole  house  being  let  out  as  mentioned 
in  the  case,  we  should  be  compelled  by  the  construction 
put  on  sect.  7  by  this  Court,  in  the  case  of  Stamper  v. 
Overseers  of  Su7iderland  (a),  to  hold  that  the  owner 
alone  could  be  properly  rated  for  the  house,  and  conse- 
quently that  the  voter  was  disqualified,  as  not  being 
properly  rated. 

Denman,  J.  The  appellant  in  this  case  had  duly 
objected  to  the  name  of  the  respondent  being  retained 
on  the  list  of  voters  for  the  city  of  Exeter,  The  case 
stated  by  the  Bevising  Barrister  found  the  following 
facts  : — The  respondent  did,  on  the  81st  of  JuUy,  1878, 
occupy,  and  had  occupied  during  the  preceding  twelve 
calendar  months,  part  of  a  house,  consisting  of  two 
rooms,  which  were  not  structurally  separate  from  the 
rest  of  the  house.  The  two  rooms  were  connected  by  a 
staircase  and  passage  which  were  used  by  the  respon- 

(rt)  Laic  Rep,  3  C.  P,  388. 
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1874.  dent  in  common  with  the  persons  who  occupied  the 
Boon  ^^®*  ^'  *^®  house.  The  respondent  and  his  family  lived 
entirely  in  these  two  rooms,  sleeping,  and  cooking,  and 
haying  their  meals  there.  The  landlord  did  not  live  on 
the  premises  or  retain  any  control  over  them  ;  but  the 
other  rooms  in  the  house  were  let  out  in  a  similar 
manner  to  other  tenants.  There  was  an  oater  door  to 
the  house,  over  which  the  tenants  only  had  control. 

Upon  this  state  of  facts,  it  was  contended  on  the  part 
of  the  objector  that  the  respondent  was  not  entitled  to 
have  his  name  retained  on  the  list  of  voters, — first, 
because  the  rooms  occupied  by  him  were  not  structurally 
separate  from  the  rest  of  the  house, — secondly,  because 
the  portion  of  the  house  occupied  by  the  respondent  in- 
cluded the  staircase  and  passage,  and  the  staircase  and 
passage  were  occupied  by  him  jointly  with  the  other 
tenants  of  the  house, — thirdly,  because,  until  the  first 
rate  made  after  the  81st  of  July,  1878,  the  said  rooms 
were  not  separately  rated,  and  therefore  they  did  not 
constitute  a  ''dwelling-house,"  the  occupation  of  which 
would  qualify  the  voter,  during  the  part  of  the  electoral 
year  preceding  the  making  of  the  said  rate, — fourthly, 
because,  according  to  the  decision  of  Stamper  v.  Over- 
seers  of  Sunderland  (a),  and  the  judgment  of  Bovill, 
C.J.,  in  Thompson  v.  Ward  (6),  the  said  two  rooms 
ought  not  to  have  been  separately  rated,  and  the  rating 
of  them  illegally  by  the  overseers  did  not  constitute 
them  a  dwelling-house  within  the  meaning  of  the 
Representation  of  the  People  Act,  1867. 


(a)  Law  Rep.  3  C,  P.  888.  (6)  1  Uoptc,  ^  Colt,  530  ;  S.  C. 

L,  R,  6  a  P,  327. 
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The  BeTising  Barrister  held,  as  far  as  it  ivas  a  ques-        1874. 


lion  of  fact  for  hie  decisioHf  that  the  two  rooms  were  booh"" 
occupied  by  the  respondent  as  a  separate  dwelling,  and  hqJ^^,,, 
were  separately  rated  to  the  relief  of  the  poor,  and  re- 
tained the  name  of  the  respondent  on  the  list ;  and  the 
question  for  the  Court  is,  whether  his  name,  and  those 
of  nineteen  other  persons  similarly  circumstancedi  ought 
to  be  retained  on  the  list. 

Though  the  argument  upon  the  case  involved  the 
consideration  of  more  than  one  statute  and  of  several 
cases  decided  before  the  passing  of  80  &  81  Vict.  c.  102, 
I  am  of  opinion  that  the  decision  of  the  questions 
raised  upon  this  appeal  depends  entirely  upon  the  con- 
struction to  be  placed  upon  three  sections  of  that 
statute ;  and  that  previous  statutes  and  cases  are  only 
important  so  far  as  they  throw  light  upon  the  probable 
intention  of  the  Legislature  in  passing  the  enactments 
upon  which  the  present  case  turns. 

The  first  section  to  which  our  attention  was  called  is 
sect*  3  of  the  Act,  which  enacts  as  follows  : — '^  Every 
man  shall,  in  and  after  the  year  1866,  be  entitled  to  be 
registered  as  a  voter,  and  when  registered,  to  vote  for  a 
member  or  members  to  serve  in  Parliament  for  a  borough, 
who  is  qualified  as  follows,  that  is  to  say,  1.  Is  of  full 
age  and  not  subject  to  any  legal  incapacity ;  2.  Is  on 
the  last  day  of  Jtdy  in  any  year,  and  has  during  the 
whole  of  the  preceding  twelve  calendar  months  been,  an 
inhabitant  occupier,  as  owner  or  tenant,  of  any  dwelling- 
house  within  the  borough;  3.  Hasduringthe  time  of  such 
occupation  been  rated  as  an  ordinary  occupier  in  respect 
of  the  premises  so  occupied  by  him  within  the  borough 
to  all  rates  (if  any)  made  for  the  relief  of  the  poor  in 
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1874.  respect  of  such  premises ;  and,  4.  Has  on  or  before  the 
jj^jj  20th  day  of  July  in  the  same  year,  hond  jide  paid  an 
equal  amount  in  the  pound  to  that  payable  by  other 
oi'dinary  occupiers  in  respect  of  all  poor-rates  that  have 
become  payable  by  him  in  respect  of  the  said  premises 
up  to  the  preceding  6th  day  of  January :  Provided  that 
no  man  shall,  under  this  section,  be  entitled  to  be 
registered  as  a  voter  by  reason  of  his  being  a  joint  occu- 
pier of  any  dwelling-house.** 

The  first  part  of  this  section  which  it  is  necessary  to 
discuss  critically  is  subs.  2.  This  sub-section  is  intended 
to  secure,  first,  that  the  voter  shall  be  the  inhabitant 
occupier,  as  owner  or  tenant,  of  a  dwelling-house  within 
the  borough ;  and,  secondly,  that  his  occupation  shall 
not  be  one  of  a  few  weeks'  or  months*  duration,  but 
that  it  shall  have  extended  over  the  whole  twelve 
months  ending  on  the  31st  of  July  in  the  year  of  regis- 
tration. Taking  the  case  of  an  ordinary  dwelling-house 
wholly  and  exclusively  occupied  by  one  person,  this  is  a 
clause  easily  understood  and  applied ;  and  it  is  only 
when  the  word  ''dwelling-house*'  is  contemplated  under 
different  circumstances  from  those  that  any  real  diffi- 
culty arises.  It  must,  however,  be  here  observed  that 
this  sub-section  relates  wholly  to  the  subject  of  occupa- 
tion— first,  as  to  the  thing  occupied  (the  dwelling-house) 
— secondly,  as  to  the  kind  of  occupation  (as  inhabitant 
owner  or  tenant) — and,  thirdly,  as  to  the  time  of  occu- 
pation (one  whole  year,  &c.),  requisite  for  the  attain- 
ment of  the  franchise.  It  is  a  sub-section  whoUy  con- 
fined to  the  topic  of  occupation. 

Then  follows  subs.  3,  which  is  whoUy  confined  to  a 
second  subject-matter  or  requisite  of  the  franchise  in 
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qocstion,  viz.,  the  rating  of  the  occupier  who  has  been 
already  defined  by  subs.  2.  This  sub-section  requires 
that  the  above-mentioned  occupier  shall,  during  the 
time  of  such  occupation,  have  been  rated  as  an  ordinary 
occupier  in  respect  of  the  premises  so  occupied  by  him 
within  the  borough,  to  all  rates  (if  any  J  made  for  the 
relief  of  the  i>oor  in  respect  of  su^h  premises. 

A  question  has  been  raised  in  this  case  au  to  the 
extent  and  meaning  of  this  requirement.  In  my  opinion , 
it  merely  requires  the  occupier  in  question  to  have  been 
rated  in  respect  of  the  premises  occupied  by  him  within 
subs.  2,  to  all  rates  made  after  the  81st  of  July  in  the 
year  preceding  the  year  of  registration. 

It  was  contended  by  Mr.  Lopes,  on  the  part  of  the 
appellant,  that  this  subsection  required  the  rating  of 
the  respondent  to  the  last  rate  made  before  the  com- 
mencement of  the  qualifying  year.  But  I  can  find 
nothing  in  this  subsection  to  warrant  me  in  so  holding ; 
and  so  to  hold  would,  in  my  opinion,  be  inconsistent 
with  several  cases  decided  upon  this  subsection,  in  all 
of  which  the  question  has  been  whether  the  voter  was 
rated  to  all  rates  made  during  the  year,  and  not  extended 
to  an  inquiry  as  to  the  rates  made,  even  in  pa/rt,  before 
the  commencement  of  the  year :  Jonesy.  Bubb  (a) ;  Ains- 
tuorth  V.  Creeke  (&) ;  Cull  v.  Austin  (c) ;  see  also  Clarke 
V.  Brawn  ((2),which  decided,  under  a  different  enactment, 
but  in  almost  identical  words,  that,  where  no  poor-rate 
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(a)  1  Hofiw.  Jk  CoU.  128 ;  S.  C 
L.  R.  4  a  P.  468. 

(6)  1  Hopw.A  Colt,  141 ;  S.  C 
L.  R.  4  C.  P.  476. 


(r)  1  Hopw.  4-  (ML  741 ;  iS,  C\ 
L.  R,  7  C.  P.  227. 

(d)  1  Hopw,  dfr  Cdt.  181  ;  6'.  C, 
L  R.  4  a  P.  600. 
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1874.       ^^  made  within  the  time  mentioned  in  the  Act|  the 

:^^ —  franchise  was  acquired  by  the  voter. 
▼•  The  third  head  of  qualification  beyond  occupation 

.  for  twelye  months  of  the  qualifying  tenement,  and  being 
rated  to  rates  made  daring  those  twelve  months,  is  that 
contained  in  subs.  4,  yiz.,  "  has  on  or  before  the  20th 
JvZy  in  the  same  year  bond  fide  paid  an  equal  amount  in 
the  pound  to  that  payable  by  other  ordinary  occupiers  in 
respect  of  all  poor-rates  that  have  become  payable  by  hirti 
in  respect  of  the  premises  up  to  the  preceding  6th  day 
olJanuary.'' 

The  words  of  this  subsection  have  received  judicial 
construction.  lu  the  case  of  Abel  v.  Lee  (a)  it  was  held 
that  the  words  ''  all  poor-rates  payable  by  him'*  were  not 
restricted  to  all  poor-rates  made  during  the  qualifying 
period,  but  included  a  rate  made  in  the  June  previous 
to  the  commencement  of  the  qualifying  year  in  which 
the  voter  was  rated;  and  that  excusal  of  such  rate 
i^as  not  equivalent  to  payment :  and  I  think  it  must  be 
inferred  that,  even  if  he  had  not  been  separately  rated 
to  that  rate,  but  by  virtue  of  some  statute  had  been  liable 
to  pay  it,  though  originally  made  upon  others,  the  same 
result  would  have  followed.  This  subsection  was  again 
under  consideration  in  the  case  of  Cull  v.  Austin. 
There,  a  rate  in  which  the  voter  was  rated  was  made  on 
the  2nd  of  February,  1867|  and  was  then  payable  by 
him.  He  ha4  afterwards,  without  any  application  of  his 
own,  been  excused  byorder  of  justices  from  the  payment 
of  this  rate.  It  was  again  held  that  this  excusal  was  not 
equivalent  to  payment,  and  that  had  the  rate  in  question 

(a)  1  Bopw.  A  CoU,  615  ;  S.aL.R7  aP,2i7. 
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been  one  made  between  tbe  5ih  of  Jannary  of  the        1874. 
year  preceding  the  qnalifying   year,  and  the  fifth  of         ^^^ 
Janvuary   of    the    qualifying    year,   and   up   to    that       Howard 
time  payable  by  the  claimant,  no  Yote  would  have  been 
gained. 

These  decisions  seem  to  me  to  apply  only  to  the  case 
of  a  person  who  has  either  been  himself  rated  to  some 
rate  payable  by  him  during  the  prescribed  period,  or  to 
the  case  of  a  person  from  whom  a  rate  has  become 
payable  by  yirtae  of  some  statutory  or  other  obligation, 
by  reason  of  his  occupation  of  the  promises  (though  he 
may  not  be  named  in  the  rate),  upon  the  neglect  or 
default  of  some  one  else  to  pay ;  and  not  to  include  the 
case  of  a  rate  made  upon  others,  and  already  paid.  I 
can  find  nothing  in  the  statute  requiring  the  voter  to  get 
his  name  placed  upon  the  rate-book  in  respect  of  rates 
made  upon  other  persons  before  the  commencement  of 
the  qualifying  year,  and  paid  by  them. 

Before  stating  my  opinion  upon  the  more  important 
and  difficult  question  in  this  case,  it  will  be  as  well  to 
dispose  of  the  objections  raised  to  the  vote,  in  respect 
of  non-compliance  with  sub-sections  3  and  4  of  sect.  8. 
The  facts  have  been  already  stated;  and,  first,  as  to 
0ubs.  8.  It  was  contended  that  the  voter  had  not  been 
rated  to  all  rates  made  for  the  relief  of  the  poor  during 
the  qualifying  period,  because  in  a  rate  which  had  been 
made  in  the  month  of  May^  1872, — which  was  the  last 
rate  made  before  the  commencement  of  the  qualifying 
year, — the  rooms  were  not  rated  separately  from  the  rest 
of  the  house,  and  that  a  rate  so  made  remained  a  rate 
made  in  respect  of  the  premises  during  part  of  the 
qualifying  year,  and|  being  made  in  respect  of  the  quali- 
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1874.        fyi^g  premises,  w  as  a  rate  to  \Yhicli  the  respondent  ought 
'  to  have  been  rated. 

I  can  find  no  authority  for  holding  that,  upon  the  true 
construction  of  this  section,  there  is  any  necessity  for  tho 
rating  of  the  voter  to  any  rates  except  those  made  during 
the  year.  The  cases  cited  above  seem  to  me  to  dispose 
of  this  objection  so  far  as  subs.  3  is  concerned.  I  will, 
therefore,  pass  on  to  the  objection  raised  upon  subs.  4. 

It  was  argued  for  the  appellant,  that,  assuming  the 
rate  of  May,  1872,  was  not  made  during  the  quali^'ing 
year,  still  it  was  payable  by  the  respondent,  and  not  paid 
by  him  to  the  extent  and  in  the  manner  provided  for  by 
subs.  4.  But  it  does  not  appear  from  the  case  that  this 
objection  was  raised  in  this  shape  before  the  Revising 
Barrister;  and  no  facts  are  stated  from  which  it  can  be 
inferred  that  if  this  rate  was  in  any  sense  payable  by  the 
respondent  in  respect  of  the  premises,  it  remained  un- 
paid during  any  part  of  the  qualifying  year  either  by  him 
or  anybody.  It  may  consistently  with  the  facts  of  the 
case  have  been  fully  paid  by  him,  or  the  owner,  or  any 
one,  before  the  20th  of  July,  1872.  I  think,  therefore, 
that,  assuming  the  respondent  to  have  occupied  a  '^  dwell- 
ing-house," within  the  meaning  of  subs.  2  of  sect.  8, 
there  is  no  ground  for  saying  that  he  does  not  bring 
himself  within  both  of  the  subsections  S  and  4. 

I  now  come  to  the  main  question  discussed  in  the 
case. 

It  was  contended  for  the  appellant  that  the  respondent 
was  not  entitled  to  the  vote,  because  he  did  not  fall 
within  the  description  of  subs.  2,  as  a  person  who  "  was 
on  the  last  day  of  July,  1873,  and  had  during  tho  whole 
of  the  preceding  twelve  calendar  months  been,  an  inha- 
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bitant  occupier,  as  owner  or  tenant,  of  a  dwelling-house  1874. 
within  the  borough."  This  objection  was  in  fact  a  series  ^^^ 
of  objections,  some  of  them  raising  very  difficult  and  im- 
portant questions.  In  order  to  state  these  properly,  it 
is  necessary  to  refer  to  sect.  6 1  of  the  Act,  upon  which 
the  respondent  and  the  appellant  both  relied,  and  which 
enacts  that  the  word  "  dwelling-house "  shall  inchide 
'*  any  part  of  a  house  occupied  as  a  separate  dwelling, 
and  separately  rated  to  the  relief  of  the  poor.'*  It  is 
also  necessary  to  bear  in  mind  the  proviso  at  the  end  of 
sect.  3,  'Hhat  no  man  shall  under  this  section  be  en- 
titled to  be  registered  or  to  vote  by  reason  of  his  being 
a  joint-occupier  of  any  dwelling-house."  The  appellant 
contended  that  the  respondent  did  not,  under  the  cir- 
cumstances of  the  case,  occupy  a  dwelling-house ;  that, 
the  premises  occupied  by  him  not  being  structurally 
severed  from  the  rest  of  the  house  of  which  they  formed 
part,  Cook  v.  Huniber  (a)  applied ;  that,  if  resort  was 
had  to  sect.  61,  still  the  words  of  that  section,  ''  as  a 
separate  dwelling,"  were  not  complied  with  ;  that,  even 
if  the  rooms  occupied  by  the  respondent  could  be  con- 
sidered a  separate  dwelling  within  sect.  61,  they  were 
not  a  separate  dwelling  which  had  been  separately  rated 
to  the  relief  of  the  poor  during  the  whole  qualifying  year, 
and  therefore  subs.  2  had  not  been  complied  with ;  that 
the  occupation  of  the  respondent  was  a  joint  occupation 
of  n  dwelling-house,  and  therefore  within  the  proviso  of 
sect.  8 ;  that  the  respondent  occupied  as  a  lodger,  and 
not  as  owner  or  tenant ;  and  that  the  premises  in  ques- 
tion were  part  of  a  house  wholly  let  out  in  lodgings,  and 

(a)  K,  4e  Q,  418  ;  H,  C.  11  C.  B.  N.  S.  88. 
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1874,  therefore  not  properly  the  Bnbject  of  a  separate  rateability 
of  the  occupiers  of  such  lodgings  or  apartments,  but 
such  as  the  owner  ought  to  be  rated  for,  within  the  de- 
cision of  Stamper  v.  Overseers  of  SunderloLTid  (a). 

Mr.  Lopes,  in  his  argument  for  the  appellant,  relied 
mainly  upon  the  judgments  of  WUles  and  Brett,  53.,  in 
the  case  of  Thompson  y.  Ward  (b) ;  but,  inasmuch  as 
the  Court  was  there  equally  divided  upon  the  question 
raised,  it  becomes  necessary  to  consider  the  case  as  one 
of  the  first  impression,  and  to  look  to  the  reasons  given 
on  both  sides  in  the  different  judgments  in  that  case, 
rather  than  to  the  result  of  it,  which  was  merely  an 
affirmance  of  the  rejection  of  the  vote  by  the  Revising 
Barrister.  In  the  present,  case  the  Revising  Barrister 
has  allowed  the  vote ;  and  I  do  not  think  it  would  be 
reasonable  to  complain  of  that  course  having  been  taken 
under  the  circumstances. 

The  facts  in  Thompson  v.  Ward  (b)  were  extremely 
similar  to  those  in  the  present  case,  but  not  identical. 
The  existence  of  an  ash-pit,  and  a  privy,  and  other 
conveniences  used  in  common  by  the  occupiers  of  the 
rooms  inhabited,  appears  to  have  been  a  material  con- 
sideration in  inducing  one  member  of  the  Court  to 
hold  that  the  room  occupied  by  the  claimant  was  not  the 
whole  subject-matter  of  occupation,  and  that  therefore 
there  was  a  joint  and  not  a  separate  occupation  in  that 
case.  In  the  present  case,  however,  itappears  clearthat  the 


(a)  Z.  i2.  3  e.  P.  888.  (6)  1  Hopw.  A  CoU.  630 ;  S,  C, 

L,  H.  6  a  p.  827. 
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only  part  of  the  houfie  in  respect  of  which  the  respondent        1874. 
was  rated  as  for  a  "dwelling-house  "  was,  the  two  rooms        boov 
in  which  he  dwelt ;  and  the  question  is  therefore  much      howabd. 
more  diiptinotly  raised,  whether  those  two  rooms  could  or 
could  not  constitute  a  "  dwelling-house  "  for  which  a  vote 
could  be  acquired.     I  am  of  opinion  that  they  could,  and 
that,  it  having  been  found  by  the  Revising  Barrister,  so 
far  as  it  was  a  question  of  fiust  for  him,  that  they  did, 
there  is  no  ground  for  holding  the  contrary. 

For -the  purpose  of  the  present  case,  I  think  it  may  be 
conceded  that  the  occupation  of  the  rooms  in  question 
would  not  have  conferred  a  vote,  though  all  other  requi* 
sites  existed,  as  being  the  occupation  of  a  "  house ''  within 
the  meaning  of  sect.  27  of  2  Wm.  4,  c.  45.  But,  in 
considering  the  meaning  of  sects.  8  and  61  of  30  and  31 
Vict  c.  102, 1  think  it  must  be  borne  in  mind  that 
extremely  difficult  questions  had  arisen  as  to  what  does 
constitute  [a  house,  which  would  make  it  particularly 
desirable  for  the  Legislature  to  adopt  some  definition 
which  would  prevent  the  recurrence  of  similar  difficulty, 
when  the  franchise  was  to  be  conferred  for  the  first  time 
in  respect  of  the  occupation  of  a  *'  dwelling-house," 
independently  of  its  value. 

It  was,  as  it  seems  to  me,  entirely  with  the  view  of 
preventing  similar  questions  to  those  which  had  arisen  in 
Cooky.  Hvmher  (a)  and  other  cases  that  the  Legislature 
introduced  into  the  Act  of  1867  the  6l8t  clause,  so  far  as 
it  relates  to  the  word  "dwelling-house."  The  effect  of 
Cook  V.  Hwniber  (a)  cannot  be  better  stated  than  in  the 
words  of  Brett,  J.,  in  Piercy  v.  Maclean  (b) :  "  All  that 

{a)K.4L'G.ilZi  8.C.nC.B.  (h)  I  ffopw.  Jk  Colt.  ZS5  ;  S,  C, 

N.  a.  83.  L.RSC.  P.  2«1. 
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1874.  Cook  V.  Hamber  (a)  decides  is,  that  the  occupier  of  part 
J^^JJ  of  a  house  not  stmcfcurally  severed  from  the  rest  confers 
no  vote,  because  house  in  sect.  27  of  2  Wm.  4,  c.  45,  means  a 
whole  house."  Bat,  in  deciding  what  was  a  ivkole  house, 
questions  of  great  doubt  and  difficulty  arose :  see  Henrette 
V.  Booth  (b). 

After  the  most  careful  study  of  all  the  arguments 
used  in  the  case  of  Thompson  v.  Ward  (c),  and  in 
the  present,  and  of  the  very  elaborate  judgments  in 
that  case,  I  have  come  to  the  conclusion  that  the  law 
and  its  application  to  that  case  as  well  as  to  this  (and  even 
a  fortiori  to  this)  cannot  be  more  correctly  stated  than 
in  the  following  passage  from  the  judgment  of  BoviU, 
0.  J.,  in  Law  Rep.  6  C.  P.  p.  368  (d) : — "  Upon  that  ques- 
tion,'* — whether  the  premises  occupied  by  the  claimant 
were  a  dwelling-house  within  the  meaning  of  the  Act, — 
''  it  seems  to  me  that  the  Legislature  intended  to  make 
'  any  part  of  a  house,*  as  distinguished  from  a  whole 
house  (in  the  sense  in  which  the  term  '  house '  had  been 
previously  interpreted  by  the  Courts),  a  sufficient  subject 
of  occupation,  provided  it  was  occupied  for  the  purpose 
of  a  dwelling,  and  as  a  separate  dwelling  in  the  sense  of 
the  occupation  not  being  a  joint  occupation  with  others 
of  that  particular  part  of  the  house,  and  provided  there 
was  a  wholly  independent  occupation,  as  distinguished 
from  that  of  a  mere  lodger,  and  the  part  of  the  house  was 
separately  rated.  The  room  of  the  present  claimant  was 
part  of  a  house,  and  the  nature  of  his  occupation  in  this 
case  seems  to  me  to  fulfil  the  three  conditions ;  and,  it 
being  found  that  he  was  separately  rated,  I  am  of  opinion 

(a) A'. 4k  G.  413;  S,C.  11  C.B.  N.S.ZZ.        (r)   1  Hopw.  A  Colt,  530  ;  S,  C. 
(6)  Hopw.  Jb  Ph.  23 ;    S.  C.   15       L.  R.  6  C.  P.  827. 
a  B.  N.  S.  500.  (d)  S.  0. 1  Hopw.  «fr  Colt.  587. 
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that  he  mast,  for  the  purposes  of  this  appjal,  bj  considdred         1874. 
the  occupier  of  a  dwelling-house,  and  that  his  pramises         ^^ 
mast  be  considered  a  dwalling-hoasD  within  the  maaning       „  ^• 
of  the  Act  of  Parliament." 

This  view  of  the  matter  disposes  of  several  of  the 
specific  objections  raised  upon  the  construction  of  sects. 
3  and  61.  The  objection  founded  upon  the  proviso  at 
the  end  of  sect.  3  fails,  because  the  '*  dwelling-house  '' 
here  being  the  two  rooms  which  the  respondent  solely 
occupies  as  a  separate  dwelling,  there  is  no  joint  occupa- 
tion in  respect  of  the  dwelling-house  by  reason  of  his 
joint  occupation  of  something  else,  viz.  the  staircase  and 
passage.  The  objection  founded  upon  the  want  of 
structural  severance  also  fails,  because,  according  to  the 
Tiew  of  BoviU,  G.J.,  which  I  adopt,  that  is  not  essential, 
provided  there  be  a  separate  dwelling,  separately  and  not 
jointly  occupied.  The  objections  founded  upon  the 
argument  that  the  occupation  was  that  of  a  lodger  and 
not  of  a  tenant  also  fail,  if  the  words  of  sects.  3  and  61 
are  large  enough,  as  I  think  they  are,  to  include  the 
case  and  to  confer  the  franchise  upon  the  respondent. 

A  more  formidable  argument  remains.  It  was  con- 
tended by  the, appellant  that  sect.  61  itself,  in  defining 
the  cases  in  which  a  ''part  of  a  house  *'  shall  be  included 
in  the  word  "  dwelling-house,"  adds  a  limitation  which 
is  fatal  to  the  respondent's  case ;  for  that  it  must  be  a 
"  part  of  a  house  separately  rated  to  the  relief  of  the 
poor ;  and  that  if  this  limitation  be  read  in,  as  it  was 
contended  it  ought  to  be  when  applying  sect.  3,  subs.  2 
to  the  case  of  part  of  a  house,  it  becomes  clear  that  the 
"part  of  a  house*'  which  is  to  qualify  as  a  dwelling- 
house,  must  not  only  have  been  occupied  separately  as  a 
separate  dwelling  for  the  whole  qualifying  year,  but  must 
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1874.        during  that  time  have  been  separately  rated ;  and  that, 
3^j,        inasmuch  as  the  premises  in  question  in  this  case  had 
HowABD.      ^^^  separately  rated  for  the  first  time  in  November, 
1872,  they  did  not  come  within  the  word  "  dwelling- 
house  *'  by  virtue  of  sect.  61,  but,  on  the  contrary,  were 
excluded  by  that  very  section. 

I  must  own  that  I  was  at  first  much  struck  by  this 
argument :  but,  on  full  consideration,  I  think  it  is  un- 
sound.    The  words  relied  upon  in  sect.  61,  it  must  be 
obserred,  are  not  strictly  in  an  intei'pretatian  clause,  but 
in  a  clause  intended  to  include  a  particular  subject- 
matter  of  occupation, — a  part  of  a  house, — under  a  word 
which  might  not  otherwise,  and  often  would  not,  have 
been  held  to  include  it.     The  clause  does  not  say  that 
"dwelling-house'*   shall    mean    **  part  of   a    house" 
wherever  it  is  used  in  the  Act,  but  that  it  shall  include 
it,  if  occupied  as  a  separate  dwelling,  and  if  separately 
rated.     Under  these  circumstances,  I  do  not  think  that 
the  mode   suggested,  of  reading  the   two  clauses,  3, 
subs.  2,  and  61,  together  would  have  the  effect  of  putting 
the  two  enactments  together,  so  as  to  do  what  the  legis- 
lature intended.     Subs.  2  contemplates  an  occupation  of 
the  qualifying  tenement  for  twelve  months  as  a  sine  qua 
non  of  the  franchise  for  a  dwelling-house ;  but  subs.  3, 
as  has  been  already  explained,  does  not  absolutely  require 
a  separate  rating  during  the  whole  twelve  months,  but 
only  a  rating  to  all  rates  made  within  the  twelve  months : 
and  I  think  that  the  words  of  sect.  61  are  amply  satis- 
fied where  the  "  part  of  a  house"  in  respect  of  which  the 
franchise  is  claimed    has,   during    the  whole    twelve 
months,  been  occupied  as  a  separate  dwelling,  and  is 
during  that  period  separately  rated  (or,  more  properly 
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speaking,  separately  named  in  the  rate  as  the  subject-        1874. 
matter  in  respect  of  Avhich  its  occupier  is  separately         ^^^ 
rated)  to  all  rates  made  during  the  qualifying  year,  as  is      Howard. 
required  in  the  case  of  '*  dwelling-houses  "  of  any  other 
kind.     I  think  that  the  intention  of  the  legislature  Tvas, 
in  the  language  used  in  sect.  61,  merely  to  apply  the 
word  **  dwelling-house"  in  sect.  3  to  the  case  of  a  '*  part 
of  a  house,"  where  occupied  as  a  separate  dwelling,  and 
where  separately  rated,  as  other  dwelling-houses  are  re- 
quired to  be  rated  for  the  purposes  of  the  franchise,  i.e. 
to  all  rates  made  during  the  qualifying  year. 

One  further  point  was  made  by  the  appellant.  It  was 
said  that  the  rooms  occupied  by  the  respondent  were 
such  that,  according  to  the  authority  of  Stamper  v. 
Overseers  of  Sunderland  {a),  the  owner  ought  to  have 
been  rated  instead  of  the  oecupier.  I  greatly  doubt 
whether  this  point  was  really  open  to  the  appellant. 
The  respondent  was  in  fact  rated  in  respect  of  the  rooms 
in  question ;  and  I  think  very  great  inconvenience  would 
result  if  the  Bevising  Barrister  were  to  take  upon  himself 
in  such  cases,  there  being  no  appeal  against  the  rate,  to 
decide  whether  the  claimant  was  properly  rated  or  not ; 
but  I  do  not  think  that  the  case  of  Stamper  v.  Overseers 
of  Sunderland  (a)  applies.  In  that  case  each  occupier 
occupied  one  room  only.  The  case  found  that  a  water- 
closet  and  other  conveniences  were  used  in  common  by 
the  occupiers  of  the  house ;  and  the  Court  drew  the  con- 
clusion that  the  exception  in  sect.  7  of  the  Act  applied  ; 
for  that  the  house  was  wholly  let  out  as  apartments  or 
lodgings  not  separately  rated,  and  therefore  that  the 
owner  and  not  the  occupier  ought  to  be  rated. 

(a)  Law  Rep,  3  C.  P.  888. 
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1874.  In  the  present  casei  the  Revising  Barrister  has  found, 

U^jQjj  and  that  upon  facts  upon  which  I  think  he  might  reason- 
ably find,  that  the  rooms  occupied  were  occupied  as  a 
separate  dwelling ;  and  he  states  that  the  overseers  have 
separately  rated  the  occupiers  of  pai-ts  of  houses  in  re- 
apect  of  the  parts  occupied  by  them,  except  when  such 
persons  occupied  only  as  lodgers  ;  from  which  I  think  it 
must  clearly  be  inferred  that  the  Revising  Barrister,  so 
far  as  it  was  a  question  of  fact  for  him,  was  of  opinion 
that  the  present  respondent  was  not  occupying  as  n 
lodger.  I  think,  therefore,  that  the  objection  taken 
under  sect.  7  of  the  Act  fails,  and  that  subs.  1  of  that 
section  applies,  and  the  occupier  was  here  properly 
rated. 

For  these  reasons  I  am  of  opinion  that  the  Revising 
Barrister  was  right  in  retaining  the  votes  objected  to, 
and  that  our  judgment  ought  to  be  for  the  respondent. 

Brett,  J.     I  have  been  unable  to  prepare  a  written 
judgment  in  this  case ;  but,  as  it  is  desirable  that  the 
matter  should  be  disposed  of,  I  proceed  to  state  my 
views.     The  first  material  fact  in  the  case  seems  to  me 
to  be  that,  at  the  time  of  the  passing  of  the  Representa- 
tion of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
there  was  no  Act  in  force  in  the  city  of  Exeter  authoriz- 
ing owners  of  houses  to  be  rated  instead  of  the  occupiers, 
The  claimant  is  stated  in  the  case  to  have  occupied 
**part  of  a  house,  consisting  of  two  rooms  which  were 
not  structurally  separate  from  the  rest  of  the  house." 
That  seems  to  me  to  be  a  conclusive  finding  that  the 
whole  building  was  a  house,  and  that  what  the  claimant 
occupied  was  part  of  a  house.     He  occupied  two  rooms. 
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in  which  ho  and  his  family  lived  entirely,  sleeping,  and        1874. 
cooking,  and  having  their  meals  therein  ;  that  is  to  say,    ~~~boos 
the  claimant  in  one  sense  lived  entirely  in  these  two      ho^^d 
rooms.     The  next  paragraph  in  the  case  states  that  the 
landlord  did  not  live  on  the   premises   or  retain  any 
control  over  them ;  but  the  other  rooms  in  the  house 
were  let  out  in  a  similar  manner  to  other  tenants.     The 
case  further  states  that  the  two  rooms  were  connected  by 
a  staircase  and  passage  which  were  used  by  the  claimant 
in  common  with  the  persons  who  occupied  the  rest  of 
the  house.     It  is  obvious,  therefore,  that,  when  it  is  said 
that  the  claimant  and  his  family  lived  entirely  in  these 
two  rooms,  it  is  not  meant  to  say  that  they  used  no 
other  part  of  the  house  than  the  two  rooms.    They  must 
use  the  staircase  and  passage ;  and  these  they  used  in 
common  with  the  other  tenants.     It  was  agreed,  on  the 
argument,  that  there  was  an  outer  door  to  the  house, 
over  which  the  tenants  only  had  control.     The  result 
therefore  is,  that  the  landlord  did  not  reside  upon  the 
premises  or  exercise  any  control  over  them  ;  but  that  the 
whole  house  was   let   out   in   separate   apartments   to 
several  tenants,  all  of  whom  used  the  passage  and  stair- 
case in  common. 

The  next  material  statement  in  the  case  is,  that  two 
rates  were  made  in  the  parish  during  the  twelve  months 
ending  the  31st  of  July,  1873,  viz.,  in  November,  1872, 
and  May,  1873,  and  in  both  these  rates  the  two  rooms 
in  question  were  rated  separately  from  the  rest  of  the 
house.  The  case  goes  on  further  to  state  that  there 
was  a  former  rate  made  in  May,  1872,  which  was  the 
last  rate  made  before  the  commencement  of  the  year 
ending  the  81st  of  July,  1873,  in  which  the  rooms  in 
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1874.  question  were  not  separately  rated.  If  we  can  infer 
Boon  anything  from  these  statements,  it  is  that  the  rooms 
were  rated  in  the  usual  manner^  viz.,  that  the  whole  of 
the  occupiers  were  rated  in  respect  of  the  whole  houso 
in  the  name  of  one  of  them  ''  and  others/' 

Upon  these  facts,  notwithstanding  their  similarity  to 
those  in  Thompson  v.  Ward  (a),  where  the  ruling  of 
the  Revising  Barrister  was  against  the  claim  to  vote, 
the  Revising  Barrister  in  this  case  thought  fit  to  hold 
that  the  two  rooms  were  occupied  by  the  voter  as  a 
separate  dwelling-house,  and  were  separately  rated  to 
the  relief  of  the  poor,  and  that  the  claimant  was  entitled 
to  be  registered  ;  and  the  question  is  whether  that  deci- 
sion  is  right. 

The  first  point  made  is,  whether  the  occupier  of  these 
rooms  could  be  separately  rated.     It  was  argued  that 
the  Revising  Barrister  cannot  look  behind  the  rate,  and 
that,  if  not  appealed  against,  the  rate  is  binding  although 
the  overseers  had  no  legal  power  to  make  a  separate 
rating  of  the  several  rooms.     I  must  confess  this  is  the 
first  time  I  have  heard  that  argument  put  forward.     As 
far  as  my  experience  goes,  the  Revising  Barrister  has 
always  looked  behind  the  rate  to  see  whether  or  not  the 
party  was  properly  rated.     If  it  were  otherwise,  it  would 
be  in  the  power  of  the  overseers  to  give  or  withhold  the 
franchise   at  their  pleasure.     I  therefore  think  it  is 
necessary  for  us  to  look  behind  the  rate,  to  see  whether 
or  not  the  occupier  of  these  two  rooms  could  be  sepa- 
rately rated ;  and  that  depends  upon  the  true  construc- 
tion to  be  put  upon  the  Representation  of  the  People 
Act,  1867. 

(a)  1  Hopic.  4-  Coit.  530  ;  S.  0.  L.  R,  6  C.  P,  827. 
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Before  I  proceed  to  consider  that  matter,  I  will  ven-  1874. 
tare  to  state  again  the  canon  of  construction  which,  :^^ 
with  the  concurrence  of  the  other  judges,  I  propounded  v. 

in  Cull  V.  Austin  (a).  "  The  governing  rule  with  re- 
gard to  the  construction  of  all  statutes  by  a  Court  of 
law  administering  the  law,  is,  that  the  Court  is  bound 
to  construe  them  as  nearly  as  possible  according  t.o  the 
ordinary  received  meaning  of  the  words  and  ordinary 
grammatical  construction  of  the  phrases  and  sentences 
used  in  them.  The  Court  ought  not  in  any  case  to  depart 
from  such  ordinary  sense  and  ordinary  grammatical 
construction,  unless  an  interpretation  according  to  both 
or  either  appears  by  the  context  to  be  contrary  to  the 
manifest  intention  of  the  legislature.'*  It  should  seem 
that  this  rule  ought  to  be  adhered  to  more  strictly,  if 
possible,  in  the  construction  of  the  Act  under  consider- 
ation than  in  that  of  any  other  statute  ;  for  the  matter 
must  have  been  discussed  by  persons  who  entertained 
the  most  earnest  views  upon  the  subject,  and  who  were 
not  likely  to  fail  to  express  what  they  intended  to 
convey.  The  best  course,  therefore,  it  still  seems  to 
me,  is,  to  follow  as  nearly  as  possible  the  words  of  each 
clause. 

It  is  said  that  absurdity  would  arise  from  following 
the  language  of  each  of  the  sections  of  this  Act  literally. 
The  matter  is  thus  dealt  with  by  the  late  Mr.  Justice 
WilUs  in  Abel  v.  Lee  (b),  where  that  very  learned  judge 
says  :  ''  No  doubt,  the  general  rule  is  that  the  language 
of  an  Act  of  Parliament  is  to  be  read  according  to  its 
ordinary  grammatical  construction,  unless  so  reading  it 

(a)  1  Hopto.  dt  CoU.  756  j  S.  C,  (b)  1  Ifopw,  d:  CoU,  528 ;  L.  A 

L,  R.  7  C,  P.  234.  6  C.  P,  871. 
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187  k  would  entail  some  absurdity,  repugnancy,  or  injustice. 
Boon  ^^^  recognises  that  rule  where  the  repugnance  arises 
HowAKD  between  the  words  of  the  section  and  those  of  some 
other  section  in  the  same  Act,  or  in  some  other  Act 
which  is  in  pari  materia  with  it.  But  I  utterly  repudi- 
ate the  notion  that  it  is  competent  to  a  judge  to  modify 
the  language  of  an  Act  of  Parliament  in  order  to  bring 
it  in  accordance  with  his  views  as  to  what  is  right  or 
reasonable."  It  seems  to  me,  therefore,  that  the  proper 
canon  of  construction  for  this  statute  is,  to  abide  as 
nearly  as  may  be  by  the  precise  words  of  each  section 
and  of  every  part  of  every  section  of  it.  I  also  think 
that  one  of  the  most  important  duties  of  this  Court 
whose  jurisdiction  over  this  particular  subject  is  exclu- 
sive, and  whose  decisions  thereon  are  final,  and  whose 
personality  varies  from  time  to  time,  is,  to  follow  loyally, 
as  I  once  ventured  to  express  it  (a),  all  the  preceding 
decisions,  and  that  the  action  of  the  Court  in  its  exer- 
cise of  this  jurisdiction  will  be  much  impaired  if  this  be 
not  steadily  kept  in  mind. 

Now,  before  the  passing  of  the  Representation  of  the 
People  Act,  1867,  there  were  two  distinct  sets  of  cir- 
cumstances in  parliamentary  boroughs  >vith  regard  to 
rating.  There  were  parliamentary  boroughs  where 
statutes  were  in  force  under  which  in  certain  cases  the 
owners  of  houses  were  rated  instead  of  the  occupiers ; 
and  there  were  boroughs  in  which  no  such  statutes  were 
in  force.  In  the  latter  case,  the  owner  might  be  rated, 
provided  he  occupied  any  part  of  the  premises ;  or,  if 
the  whole  house  were'  let  to  separate  tenants,  as  here, 

(a)   WthsUr  T.    Orergecra  of  Atthton  under-Lyne  {Orme*t   Co.)  80  j 
,S'.  a  L.  /?.  8  a  P.  290. 
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then,  accoriHng  to  the  decision  of  this  Court  in  Stamper        1874. 
V.   Overseers  of  Sunderland  (a),  the  several  occupiers         book 
might  be  rated  under  the  statute  of  Elizabeth ;  and,  if      howabd. 
the  occupiers  were  rated,  they  might  be  rated  in  either 
of  two  ways,  that  is  to  say,  either  jointly  for  the  whole 
house,  or  separately  in  respect  of  the  several  aparimcnts 
occupied  by  them  respectively.     So,  in  parliamentary 
boroughs  where  the  Small  Tenements  Act  (13  &  14  Vict. 
c.  09)  was  in  operation,  the  owner  might  be  rated,  and 
lo  the  full  rate,  provided  he  occupied  part  of  the  house, 
the  same  as  any  other  occupier  might  be,  and  the  owner 
and  the  tenant  might  be  jointly  rated,  or  the  owner 
only.     But  there  was  another  way  in  which  the  owner 
might  be  rated  instead  of  the  occupier,  although  he  did 
not  occupy  any  part  of  the  premises  himself,  viz.,  under 
an  order  of  the  vestiy,  and  in  that  case  it  was  for  a 
composition  rate  only. 

That  being  the  state  of  things  as  to  rating  at  the 
time  of  the  passing  of  the  Representation  of  the  People 
Act,  1867,  the  provision  contained  in  sect.  7  of  that 
Act  was  introduced  into  it.  A  particular  interpretation 
was  put  by  this  Court  upon  that  section  in  Stamper  v. 
Overseers  of  Sunderland  (a).  Mr.  Kingdoii  has  observed 
that  the  decision  in  that  case  was  not  satisfactory,  and 
that,  at  all  events,  it  was  not  an  authority  in  the  pre- 
sent case,  because  it  was  only  an  appeal  against  a  rate. 
It  is  true  it  was  an  appeal  against  a  rate ;  but  it  is 
manifest  that  the  question  was  raised  as  a  question  of 
parliamentary  franchise,  and  it  was  so  treated  by  all 
the  judges  who  took  part  in  the  decision  ;  and  therefore 

{a)  L.  IL  3  C.  J\  368. 
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1874.        ^^  would  not  be  loyal  to  disregard  it  merely  because  it 
■      ^~~         was  not  in  form  a  case  reserved  by  a  Revising  Barrister. 
▼.  The   real  decision   there,   as   to   the  interpretation  of 

sect.  7  of  30  &  31  Vict.  c.  102,  was  that  the  enactment 
in  that  section  that,  "  where  the  dwelling-house  or 
tenement  shall  be  wholly  let  out  in  apartments  or  lodg- 
ings not  separately  rated,  the  owner  of  such  dwelling- 
house  or  tenement  shall  be  rated  in  respect  thereof  to 
the  poor-rate,'*  was  to  be  treated  as  an  exception  to  the 
former  part  of  the  section  of  something  which  other- 
wise would  have  been  within  it.  Now,  the  former  part 
of  the  section  is  a  negative  as  well  as  an  affirmative 
enactment.  The  first  sub-section  provides  that,  '^  after 
the  passing  of  this  Act,  no  owner  of  any  dwelling-house 
or  other  tenement  situate  in  a  parish  either  wholly  or 
partly  within  a  borough" — which,  by  the  interpretation 
clause,  sect.  61,  means  all  parliamentary  boroughs — 
^'  shall  be  rated  to  the  poor-rate  instead  of  the  occupier, 
except  as  hereinafter  mentioned."  Then  comes  an 
affirmative  enactment — "  The  full  rateable  value  of  every 
dwelling-house  or  other  separate  tenement,  and  the  full 
rate  in  the  pound  payable  by  the  occupier,  and  the 
name  of  the  occupier^  shall  be  entered  in  the  rate-book." 
Unless  the  case  be  one  to  which  the  former  part  of  the 
sentence  in  subs.  1  can  be  applicable,  the  exception  to  it 
cannot  apply,  and  therefore  it  would  seem  to  follow  that 
sect.  7  cannot  be  applied  to  any  parliamentary  borough 
in  which,  at  the  time  of  the  passing  of  the  Bepresentatiou 
of  the  People  Act,  1867,  there  was  no  statute  in  force  by 
which  the  owner  could  be  rated.  If  I  differed  from 
Stamper  v.  Overseers  of  SunderUmd  (a),  I  should  still 

(a)  L,  R,  3  C.  P,  388. 
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adhere  to  it.     Bat  I  entertain  a  firm  conviction  that  the       1874. 


decision  in  that  case  was  right.     It  follows,  therefore,         j^^^ 
that  neither  the  7th  section  of  the  Representation  of  the     Howard 
People  Act,  1867,  nor  the  case  of  Stamj^r  v.  Overseers 
of  Sunderland  (ji)  applies  to  the  present  case,  and  con- 
sequently that  the  occupiers  of  these  rooms  could  legally 
have  been  separately  rated. 

The  next  point  is,  whether  the  occupier  of  these  two 
rooms,  assuming  that  ho   might  have   been   and   was 
separately  rated  to  all  rates  made  for  the  relief  of  the 
poor,  can  be  considered  to  fulfil  the  condition  as  to  rating 
given   with  reference  to  the  definition   of  "  dwelling- 
house  ''  in  sect.  61  of  the  Representation  of  the  People 
Act,  1867.     This  part  of  sect.  61  was  naturally  and 
necessarily  contrasted  with  sect.  3.  It  becomes  necessary, 
therefore,  to  see  what  is  the  true  construction  of  sect.  8. 
It  is  divided  into  four  sub-sections,  the  last  three  of  which 
are  those  which  are  material  for  the  present  purpose. 
By  Bubsect.  2  it  must  appear  that  the  voter  "  is,  on  the 
last  day  of  July  in  any  year,  and  has  during  the  whol& 
preceding  twelve  calendar  months  been,  an  inhabitant 
occupier^  as   owner   or   tenant,  of  any  dwelling-house 
within  the  borough.'*     It  is  obvious  that  the  occupation 
of  the  dwelling-house  must  have  existed  during  the  whole 
twelve  months.   The  3rd  sub-section  is  "  has  during  the 
time  of  such   occupation   been   rated   as   an   ordinary 
occupier  in  respect  of  the  premises  so  occupied  by  him 
within  the  borough  to  all  rates  (if  any)  made  for  the 
relief  of  the  poor  in  respect  of  such  premises."     The 
4th  sub-section  is,  "  has,  on  or  before  the  20th  day  of 
Jidy  in  the  same  year,  bond  fide  paid  an  equal  amount  in 

(a)  Z  L,  R.Z  a  P.  888. 
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the  pound  to  that  payable  by  other  ordinary  occupiers  in 
respect  of  all  poor-rates  that  have  become  payable  l>y 
him  in  respect  of  the  said  premises  up  to  the  preceding 
5th  day  of  January,^*  Now,  on  interpretation  has  been 
put  upon  that  subs.  3  in  the  cases  oi  Jones  y.  Buhh  (a), 
Abel  V.  Lee  (b),  and  Cnlly.  Austin  (c).  In  those  cases 
this  Court  came  to  the  conclusion  that,  so  far  as  subs.  3 
is  concerned,  the  voter  need  only  be  rated  to  such  rates 
as  were  made  during  the  qualifying  year,  and  that  he 
need  not  have  been  rated  to  any  rate  made  before  the 
commencement  of  the  qualifying  year.  In  the  first  of 
these  cases,  where  the  rate  was  signed  by  the  overseers 
before,  but  not  allowed  by  the  justices  until  after,  the 
commencement  of  the  qualifying  year,  it  was  held  that 
the  voter  need  not  be  rated  to  it,  the  words  of  subs.  3, 
**  all  rates  made"  during  the  time  of  such  occupation, 
meaning  all  rates  completely  made  within  the  year  of 
occupation.  In  Abel  v.  Zee  (b),  the  claimant  had  been 
rated  in  a  rate  made  before  the  commencement  of  the 
qualifying  year,  from  the  payment  of  which  he  had  been 
excused  by  the  justices  under  64  Geo,  3,  c.  170,  s.  11 
during  the  qualifying  year ;  and  this  Court,  having  only 
in  that  case  to  consider  subs.  4  of  sect.  3,  came  to  the 
conclusion  that  it  differed  from  subs.  3,  because  it  was 
not  in  terms  limited  to  the  preceding  twelve  months ; 
and  they  held  themselves  bound  to  follow  the  exact  words 
of  subs.  4,  and  accordingly  decided  that,  inasmuch  as  the 
claimant  had  not  *'  on  or  before  the  20th  day  of  July  in 
the  same  year  bond  fide  paid  an  equal  amount  in  the 

(fl)  1   Hopw,  <fc  O^t.  128;  -S'.  C.  (r)  1  7/of.tr.  A:  Colt,  741 ;  S.  C. 

I.  R  4  a  P.  468.  L.  Jl.  7  C,  P.  227. 

(6)  1  Hopw,  d-  Colt.  515 ;  .V.  C. 
L,  /?.  0  (7.  P,  365. 
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pound  to  that  payable  by  other  ordinary  occupiers  in        1874. 
respect  of  all  poor-rates  that  had  become  payable  by  him         Bow 
in  respect  of  the  premises  up  to  the  preceding  5th  day 
of  January j*^  he  was  not  entitled  to  be  upon  the  register. 
In  Cull  V.  Austin  (a),  the  claimant  had  been  rated  to 
several  rates  made  both  before  and  after  the  commence- 
ment of  the  qualifying  year.     He  had  paid  all  the  rates 
that  were  payable  by  him  during  the  qualifying  year ; 
but  he  had,  four  or  fire  years  before,  been  excused  by 
the  justices  from  the  payment  of  a  rate  which  had  been 
imposed  upon  him  in  respect  of  the  premises ;  and  it 
was  contended,  upon  the  authority  otAbel  v.  Lee  (6),  that 
he  could  not  be  qualified  unless  he  paid  that  rate  also. 
But  the  Court,  after  anxious  consideration,  came  to  the 
conclusion  that  it  was  not  necessary  that  the  claimant 
should,  in  order  to  qualify  him  as  a  voter,  have  paid  that 
rate,  but  that  it  was  enough  that  he  should  have  paid  all 
the  rates  which  were  payable  by  him  in  respect  of  the 
premises  during  the  twelve  months  previous  to  the  5th 
January  in  the  qualifying  year.     It  seems  to  me,  there- 
fore, that  these  cases  have  decided  that  there  is  a  differ- 
ence between  the  8rd  and  the  4th  sub-sections  of  sect.  3 
of  the  Representation  of  the  People  Act,  1867 ;  that 
subs.  3  applies  only  to  the  question  of  the  claimant  being 

rated  ;  and  that  subs.  4  applies  to  the  rates  which  must 

• 

be  ^xxwZ  by  the  claimant.  The  conclusion  I  have 
come  to  is,  that,  if  the  decision  of  this  case  had  depended 
upon  the  rating  requirements  in  sect.  3  alone,  there  is 
nothing  upon  the  face  of  it  to  show  that  the  claimant  was 
not  entitled  to  be  registered,  because,  with  respect  to  the 

(a)  1  ffopw.  4-  Cdt.  741  ;  S,  C.  [b)  1  Hopw.  d:  CoU.  515  j  .S'.  C, 

L.  R,  7  a  P.  227.  L,  R.  6  C.  P.  865. 
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1874.  rate  made  before  the  commencement  of  the  qualifying 
Boon  '  7®^?  ^^^  anything  that  appears,  the  claimant  may  have 
been,  and  he  must  be  taken  to  have  been  either  jointly 
rated  to  it  with  the  other  occupiers,  or  not  to  have  been 
rated  to  it  at  all,  and  there  is  no  finding  in  the  case  that 
it  was  not  paid  by  him  in  point  of  fact.  Therefore, 
irrespectively  of  the  kind  of  occupation  necessary  to 
satisfy  the  definition  in  sect.  61  of  the  statute,  there  is 
.nothing  to  show  that  the  claimant  might  not  have  satis- 
fied all  the  requirements  of  the  Act  in  respect  of  rating. 
Now,  what  is  the  meaning  of  sect.  61  as  to  the  defini- 
tion of  a  "dwelling-house?"  The  words  are,  ''Dwel- 
ling-house shall  include  any  part  of  a  house  occupied  as 
a  separate  dwelling,  and  separately  rated  to  the  relief  of 
the  poor."  Obviously,  two  things  are  necessary  to  make 
that  which  ex  hypothesi  is  not  a  "dwelling-house,"  but 
only  a  part  of  one,  a  dwelling-house  within  the  statute. 
It  must  be  separately  occupied  as  a  dwelling,  and  it 
must  be  separately  rated  to  the  relief  of  the  poor.  It 
was  observed  by  Mr.  Kingdon  that  these  words  cannot 
be  taken  in  their  literal  sense,  because,  strictly  speaking, 
a  house  or  a  part  of  a  house  cannot  be  rated,  but  the 
occupier  is  rated  in  respect  of  his  occupation.  That  is 
strictly  true ;  but  the  expression  is  commonly  used,  and 
has  a  known  meaning.  Then,  if  that  definition  be  read 
into  subs.  2  of  sect.  3,  that  sub-section  would,  in  the  cases 
to  which  the  definition  of  "  dwelling-house  "  in  sect.  61 
would  be  applicable  (for  it  is  only  in  certain  cases,  that 
is  to  say,  where  what  has  been  occupied  is  part  of  a 
dwelling-house,  that  the  definition  is  required),  stand 
thus, — "  Is,  on  the  last  day  of  July  in  any  year,  and 
has  during  the  whole  of  the  preceding  twelve  calendar 
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months  been,  an  inhabitant  occupier,  as  owner  or  tenant,        1874. 
of  any  part  of  a  house  within  the  borough  occupied  as  a         -^^^ 
separate  dwelling,  and  aejMrately  rated  to  the  relief  of     xx  '  ^' 
the  pooi\'*     The  definition  is  to  stand  in  the  place  of  the 
thing  occupied ;  and,  as  that  must  be  an  occupation  of 
the  whole  of  that  thing  during  the  whole  of  the  year 
preceding  the  last  day  of  July,  it  foUow^s  that,  according 
to  the  grammatical  construction  of  the  words,  the  whole, 
including  the  separate  rating,  must  have  existed  during 
the  whole  year.     In  accordance  with  the  view  expressed 
by  Montague  Smith,  J.,  in  Stamper  v.  Overseei's  of  Sun- 
derlund  (a),    and  the  rule  of  construction  before  laid 
down,  I  am  of  opinion  that  it  is  not  open  to  the  Court 
to  say  that  "  rated  "  means  "  liable  to  be  rated,'*  or  that 
it  does  not  mean  that  the  rating  shall  have  been  during 
the  whole  of  the  qualifying  year.    It  may  be  that  this  con- 
struction may  lead  to  an  insensible  conclusion.    Follow- 
ing the  example  of  the  late  Mr.  Justice  Willes,  I  decline 
to  decide  whether  it  will  do  so  or  not.     I  decline  to  say 
that  the  statute  means  anything  else  than  what  it  says. 
I  think  it  was  necessary  that  the  person  occupying  these 
rooms  should  have  been  separately  rated  in  respect  of 
them  during  the  whole  of  the  qualifying  year ;  and  on 
this  point  I  agree  with  my  brother  Honyman  that,  for 
this  year  at  least,  the  claimant  is  not  entitled  to  be  put 
upon  the  register. 

But,  with  regard  to  the  remaining  point,  after  having 
anxiously  considered  whether  the  view  I  took  in  Thompson 
V.  Ward  (6)  was  right  or  not,  I  find  myself  unable  to 
alter  the  conclusion  I  there  came  to.     Upon  reading  it 

(a)  L.  R.  3  a  P.  408,  404.  (6)  1  ffopw.  ^  GoU.  530  ;  8.  C. 

L,  A  6  C.  P.  827. 
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V. 

Howard. 
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again,  and  reading  with  the  utmost  attention  the  jadg- 
ments  of  all  the  judges  who  took  part  in  the  decision  of 
Stamper  v.  Overseers  of  Sunderland  (a),  and  more  par- 
ticularly that  of  Montague  Smith,  J.,  it  seems  to  me  to 
be  clear  that  every  one  of  them  was  at  that  time  of  opinion 
that  the  61st  section  of  the  Representation  of  the  People 
Act,  1867,  had  no  effect  upon  the  decision  of  this  Court 
in  Cook  V.  Humher  (6).  I  think  it  must  come  either  to 
what  the  late  Mr.  Justice  Willes  said  in  Thompson  v. 
Ward  (o),  yiz.,  that  the  6Ist  section  has  no  effect  at  all 
on  the  meaning  of  ''dwelling-house,"  hut  leaves  the 
matter  as  it  stood  before  the  passing  of  that  Act,  and, 
when  it  applies,  it  applies  only  to  the  case  of  chambers 
in  the  Inns  of  Court,  or  to  flats  as  in  Victoria  Street, 
and  that,  where  the  occupation  is  such  as  in  the  present 
case,  it  does  not  apply  at  all,  or  to  what  I  myself  said  in 
Thompson  v.  Ward  {d).  After  all  the  consideration  I 
have  again  given  to  the  statute,  I  adhere  to  what  I  said 
in  that  case,  and  am  of  opinion  that,  even  if  the  rating 
was  for  a  sufficient  period,  the  claimant  is  not  entitled  to 
the  franchise,  on  the  ground  that  part  of  what  he  used 
as  a  dwelling  he  used  in  common  with  the  other  occu'- 
piers.  I  therefore  think  the  decision  of  the  Revising 
Barrister  was  wrong. 


Keating,  J.  I  also  have  been  unable  to  write  a 
judgment  in  this  case.  It  was,  however,  less  necessary 
to  do  so,  inasmuch  as  substantially  I  agree  with  the 


(a)  L,  R,  8  a  P.  388. 
(6)   K.  ^  G.  413  ;    S,  C.   11, 
C.  B,  N,  S.  38. 
(f)   1  Hopm,  dt-  Cdt.  572  ;  S,  C. 


L.  R.  6  a  P,  852. 

{d)  1  Hopw,  «£  Cdt.  652  ;  S,  C. 
L.  R.  6  C.  P.  S.'JS. 
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judgment  delivered  by  my  brother   Denman.      Still,       1874/ 
there  are  one  or  two  circumstances  connected  with  the       ry 

Boon. 

case  to  which  I  should  wish  shortly  to  refer.      The  in-     ,,  ^• 

•^  Howard. 

convenience  which  has  resulted  from  the  present  state 
of  the  decisions  upon  the  main  point  involved  in  this 
case  is  much  to  be  regretted. 

Before  the  passing  of  the  Bepresentation  of  the 
People  Act,  1867,  there  was  no  dispute  that  the  fran- 
chise in  respect  of  occupation  could  not  be  obtained 
except  by  the  occupation  of  a  whole  house.  The  27th 
section  of  2  Will.  4,  c.  45,  gives  the  vote  in  respect  of  a 
''house,"  which,  according  to  the  decisions,  meant  a 
whole  house.  What  constituted  a  whole  house  was 
from  time  to  time  the  subject  of  much  discussion ;  but 
nobody  doubted  that  the  qualification  must  be  a  whole 
house.  That  discussion  gave  rise  to  the  doctrine  of 
"structural  severance," — a  doctrine  the  most  unfor- 
tunate that  ever  was  broached.  No  one  can  doubt  that 
who  looks  at  the  very  elaborate  judgment  of  Erie,  C.  J., 
in  Cook  V.  Humher  (a).  That  very  eminent  judge 
thought  he  had  accomplished  the  definition  of  '^  struc- 
tural severance."  But  if  any  lawyer  read  that  case  and 
the  subsequent  case  of  Henrette  v.  Booth  (6),  and  can 
reconcile  the  two  decisions,  I  must  confess  that  ho  has 
more  acuteness  than  I  possess.  It  is  notorious  that 
the  subject  has  occupied  the  attention  of  the  Court  as 
much  as  any  that  has  ever  been  agitated. 

Then  came  the  Bepresentation  of  the  People  Act, 
1867.  It  is  not  disputed  that  that  Act  intended  to 
give  the  franchise  to  the  occupiers  of  something  dif- 

(a)  K.  di  G.  413  ;  8.  C.  11  C,  B,  N,  S.  83. 
(  b )  Hopw,  4-  PJi.  23 ;  S.C.n  C,  B.  N.  S.  600. 
VOL.  11.    n.c.  s 
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1874.  ferent  from  a  whole  house.  I  entirely  agree  with  my 
brother  Brett  in  the  canon  of  construction  which  he 
lays  down.  Applying  that  here,  it  seems  to  me  that, 
when  the  Legislature  say  that  the  franchise  may  be 
acquired  by  the  occupation  of  part  of  a  house,  they  must 
mean  something  different  from  a  whole  house.  It  is 
with  much  diffidence  and  hesitation  that  I  dissent  from 
the  view  taken  by  the  late  Mr.  Justice  Willes  in  Thomp- 
son V.  Ward  (a).  But  I  prefer  adhering  to  the  words 
of  the  Act.  The  subject  of  occupation  to  confer  the 
franchise  must  be  separately  occupied  and  separately 
rated.  The  Legislature  intended  that  if  the  occupier  of 
part  of  a  house  has  been  separately  rated  for  a  given 
time  and  has  paid  the  rates,  he  shall  be  registered.  It 
must  be  presumed  to  have  been  known  to  the  Legisla- 
ture that  houses  which  are  let  out  in  separate  apart- 
ments must  have  a  common  staircase.  Mr.  Lopes  has 
contended  that  if  the  claimant  uses  anything  in  common 
with  other  tenants,  he  does  not  separately  occupy  a 
part  of  a  house.  I  must  confess  I  am  unable  to  follow 
that  argument.  I  see  nothing  in  the  Act  to  warrant 
the  inference  that  a  man  cannot  occupy  separately  a 
room  or  rooms  merely  because  he  uses  the  staircase  in 
common  with  others.  He  occupies  the  rooms,  not  the 
staircase.  His  user  of  that  in  common  with  the  other 
tenants  cannot  interfere  with  his  rights  as  the  occupier 
of  part  of  a  house.  If  it  be  necessary  that  the  occupa- 
tion should  be  so  separate  and  distinct  that  there  shall 
be  nothing  used  in  common,  what  would  become  of  the 
franchise  in  the  vast  majority  of  cases  ? 

Then  the  claimant  must  be  separately  rated.    I  sup- 

(a)  1  J7optf.  &  Colt,  530 ;  S,  C,  L,  R,  6  C,  P,  327, 
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pose  we  may  assume  that,  though  this  particular  parish  187 1. 
was  not  under  the  operation  of  the  Small  Tenements  -^.^l^^ 
Act  at  the  time  of  the  passing  of  the  Eepresentation  of 
the  People  Act,  1867,  the  greater  part  of  England  was. 
As  I  read  the  case  of  Stamper  v.  Overseers  of  Sunder- 
land (a),  it  amounts  to  this,  that  no  man  can  be  sepa- 
rately rated  for  part  of  a  house  in  any  place  in  which,  at 
the  time  of  the  passing  of  the  Representation  of  the 
People  Act,  1867,  the  Small  Tenements  Act,  13  &  14 
VicL  c.  99  (or  some  local  Act  to  the  same  effect),  was 
in  force.  If  so,  what  becomes  of  the  franchise  ?  You 
shall  hare  the  franchise  if  you  separately  occupy  a  part 
of  a  house  and  ai*e  separately  rated  in  respect  of  it :  but, 
if  neither  be  practicable,  what  becomes  of  the  franchise  ? 
If  the  Legislature  meant  that  the  party  could  not  bo 
separately  rated  in  respect  of  his  occupation  of  part  of  a 
house  unless  the  subject  of  occupation  had  been  sepa* 
rately  rated  at  the  time  of  the  passing  of  the  Bepreseu* 
tation  of  the  People  Act,  1867,  upon  whom  is  the  fran- 
chise conferred  ?  I  must  confess  I  do  not  see  my  way 
to  a  solution  of  the  difficulty. 

With  reference  to  the  construction  of  "dwelling* 
house,"  in  subs.  2  of  sect.  3  of  the  Eepresentation  of  the 
People  Act,  1867,  I  agree  with  that  put  upon  it  by  my 
brother  Deninan  ;  and  I  also  agree  that  the  words  "  and 
separately  rated  to  the  relief  of  the  poor,'*  in  sect.  01, 
are  to  be  read  along  with  subs.  8  of  sect.  3,  which 
applies  to  rating,  and  not  merely  with  subs.  2,  which 
applies  to  occupation.  I  feel  the  full  force  of  what  has 
been  said  by  my  brother  Brett,  and  which  had  been 
very  forcibly  put  before  by  the  late  Mr.  Justice  Wilks  in 

(a)  ZL.R.C.  P.  888* 


HOWABD. 
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1874.        ^^^l  ^'  ^^^  W*  ^^^^9  ^f  *^®  Legislature  says  a  tiling 
^^^        shall  be,  we  are  bound  to   give  effect  to  it.     But  I 
^-  hold  it  to  be  an  essential  canon  of  construction,  that,  if 

the  words  are  susceptible  of  a  reasonable  and  also  of  an 
unreasonable  construction,  the  former  construction  must 
prevail.  I  cannot  see  that  any  violence  will  be  done  by 
reading  the  words  of  sect.  61,  "  and  separately  rated  to 
the  relief  of  the  poor  *'  (which  it  is  conceded  is  an  inapt 
mode  of  expressing  it),  as  if  they  were  "  and  separately 
rated  to  the  relief  of  the  poor  in  respect  of  such  separate 
occupation.'*  Therefore  I  quite  agree  with  the  view 
taken  by  my  brother  Denman  of  that  section. 

With  respect  to  the  case  of  Stamper  v.  Overseers  of 
Sunderland  (b),  I  agree  with  my  brother  Brett  that  this 
case  is  excepted  out  of  it  by  reason  of  the  Small  Tenements 
Act  not  having  been  applied  to  the  city  of  Exeter  at  the 
time  of  the  passing  of  the  Representation  of  the  People 
Act,  1867.  I  find  that  that  case  has  excited  consi- 
derable discussion.  Mr.  DaviSy  in  his  book  on  the  Law 
of  Registration  and  Elections  (c),  discusses  that  case, 
and  expresses  his  regret  (in  which  I  entirely  concur) 
that  the  Court  felt  bound  by  the  language  of  sect.  7  of 
the  Representation  of  the  People  Act,  1867,  to  hold  as 
they  did.  "  It  seems  a  pity,"  ho  says,  "  that  the  Court 
could  not  see  their  way  to  holding  that  the  exception 
applied  to  a  state  of  things  whenever  it  might  exist  and 
so  long  as  it  existed,  and  that  this  state  of  things  should 
be  the  fact  of  a  dwelling-house,  in  its  ordinary  sense, 
being  wholly  let  out  as  described,  and  not  in  fact 
separately  rated,  although  it  may  be  separately  rateable; 

(a)  1  Hopw,  4-  CdL  523  j  S.  C.  L,  /?.  6  C.  P.  871. 
(6)  L.  R.  3  C.  P.  388.  (t)  Tp*  284,  286. 
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that,  in  such  a  case,  and  so  long  as  there  should  be  no  1874. 
separate  rating,  the  owner  should  be  rated  {i.e,  should  be  ^^ 
rateable),  and  could  not  object  to  the  particular  rate ;  but  Howard 
leaving  the  overseers  to  rate  separately  if  they  thought 
fit,  or  the  tenants  to  demand  to  be  rated  if  they  could 
establish  the  right  to  be  separately  rated/'  It  is 
not,  however,  necessary  upon  the  present  occasion  to 
examine  critically  the  reasons  for  that  decision.  Should 
it  ever  come  under  consideration  again,  it  may  be  a 
question  how  far  this  Court,  whose  jurisdiction  as  to 
registration  matters  is  exclusive,  may  hold  itself  to  be 
irrevocably  bound  by  that  case  to  its  full  extent.  I  quite 
agree  with  my  brother  Brett  that  the  judges  who  decided 
that  case  had  their  attention  expressly  called  to  the 
consequences  to  which  it  might  lead  in  cases  under  the 
Registration  Acts. 

As  to  the  question  of  rating,  I  cannot  say  that  the 
case  has  been  at  all  improperly  stated.  I  assume  that 
the  Revising  Barrister  was  satisfied  that  all  the  rates  which 
the  parish  officers  were  entitled  to  receive  in  respect  of 
these  premises  had  been  paid ;  and  therefore  it  was  not 
necessary  for  him  to  state  more  upon  the  subject  than  he 
has  stated.  Nor  do  I  think  that  the  Revising  Barrister 
was  precluded  from  exercising  his  judgment  on  the  case 
of  Thompson  v.  Ward  (a),  seeing  that  there  was  no 
decision  of  this  Court,  though  for  myself  I  must  say  I 
adhere  to  the  opinion  which  I  there  expressed. 

Upon  all  the  other  points,  I  fully  adopt  the  judgment 
delivered  by  my  brother  Denman. 

Penman,  J.    With  regard  to  Stamper  v.  Overseers  of 

(a)  1  JIo2}w.  ib  Colt,  530  j  S.  C.  L,  R  6  C,  P.  827. 
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.^874.  _    Sunderland  {a),  I  wish  to  add  that  I  entirely  agree  with 

^^^        my  brother  Brett  that  that  case  does  not  apply  where  the 
Howard.     Small  Tenements  Act  was  not  in  force  at  the  time  cf 
the  passing  of  the  Beprescntation  of  the  People  Act, 
1867. 

HoNYMAN,  J.  I  also  would  add  that  I  must  not  be 
taken  as  disagreeing  with  my  brother  2?re^t  on  the  points 
on  which  I  have  not  touched. 

Keating,  J.  The  Court  being  equally  divided,  the 
appeal  drops. 


Attorneys — For  Appellant,  Philbrick. 

For  Respondent,   Goode,  Kingdon,   & 
Cotton,  agents  for  Flood,  Exeter, 

(a)  L.RSa  P.  388. 


CASES 


ARGUED  AND  DETERMINED 


IN   THB 

COURT  OF  COMMON  PLEAS, 

UNDER  THE  STAT.  6  VICT.  c.  18, 

IN 

MICHAELMAS  TERM,  1874. 

IN   THB 

THIRTY-EIGHTH  YEAR  OF  QUEEN  VICTORIA. 


Fox,  Appellant ;  Dally,  Respondent. 

'yHE  case  stated :— At  a  Court  held  on  the  25th  day        1874. 
of  September,  1874,  by  the  Barrister  appointed  to       ^^'  ^^' 


revise  the  lists  of  voters  for  the  borough  of  Devizes,  ^\}.  ^^  ^\^ 

^  *   82  VtcL  c  76, 

enacts  (with 
Ml  ezoeption  not  here  material)  that  ''every  member  of  the  permanent  Bta£f  of  the 
repilar  militia  when  disembodied  ihaU  reside  in  such  places  as  shall  be  sanctioned  by  the 
Secretaiy  of  State  for  War,'*  and  this  section,  though  repealed  as  an  enactment,  has  the 
same  effect  as  if  its  inx>Ti8ionN  were  embodied  in  a  royal  warrant  The  respondent,  a  ser- 
geant on  the  permanent  staff  of  the  W.  Militia,  occupied,  as  such,  a  house  (forming  part  of 
the  buildings  so  sanctioned)  dose  to  the  premises  where  the  arms,  accoutrements  and 
clothing  of  the  corps  were  stored,  and  so  built  for  the  accommodation  of  the  men 
employ  d  in  looking  after  the  stores.  The  house  was  assigned  to  the  respondent  by  his 
commanding  officer,  but  he  was  liable  to  be  turned  out  of  it  at  any  moment,  and  if  he 
left  the  house  without  bJs  commanding  officer's  permiesion  it  would  be  a  breach  of 
discfoline,  for  which  he  would  probably  be  dismissed  from  the  service.  Formerly  id, 
per  aay  luul  been  allowed  as  lodging  money,  and  a  deduction  of  2s.  4<i  per  week  was 
now  made  from  the  respondent  s  pay  as  occupier  of  the  house ;  but  he  would  not 
receive  it  if  for  his  own  convenience  he  resided  elsewher&  The  case  found  that  the 
respondent  could  perform  his  duties  equally  weU  if  he  were  living  elsewhere,  which  he 
might  do  by  his  commanding  officer's  permissioiL  Held  (reversing  the  decision  of  the 
revising  barrister)  that  the  respondent  did  not  occupy  as  tcoiant  wil^in  sec.  3  of  30  &  31 
Vict.  c.  102. 

VOIv   }\,    H.C.  T 
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1874.        John  Russell  Fox,  a  voter  for  the  said  borough,  objected 

J^][         to  the  name  of  Edward  Dally  being  retained  upon  the 

_.  ^-  lists    of  persons    entitled   to  vote,  in    respect  of  his 

occupation  of  a  house  in  the  parish  of  Mowde,  in  the 

said  borough. 

The  facts  of  the  case  were  as  follows: — Edward 
Dally  is  a  sergeant  on  the  permanent  staff  of  the 
Wiltshire  Militia,  and  as  such,  occupies  a  house  in  the 
Bath  Road,  Rowde,  in  the  borough  of  Devizes, 

This  house,  with  others  similar  to  it,  was  built  at  the 
same  time  others  were  purchased  by  the  Justices  of  the 
Peace  for  the  county  of  Wilts  under  the  provisions  of 
the  Militia  Law  Amendment  Act,  1854,  17  &  18  VicL 
c.  105. 

The  said  houses  stand  in  close  proximity  to  the 
buildings  and  premises  in  which  the  arms,  accoutre- 
ments, and  clothing,  of  the  Wiltshi/re  Militia  are 
stored. 

They  are  separate  houses  containing  sufficient 
accommodation  for  the  families  of  the  seigeants  who 
occupy  them,  and  the  wives  and  families  of  the 
sergeants  live  there  with  them. 

In  support  of  his  objection,  the  appellant  referred  to 
the  second  section  of  the  Militia  Pay  Act,  31  &  32 
Vict  c.  76,  which  enacts,  "  that  except  when  employed 
as  thereinafter  provided,  every  member  of  the  per- 
manent staff  of  the  regular  Militia  when  disembodied, 
shall  reside  in  such  places  as  shall  be  sanctioned  by 
the  Secretary  of  State  for  War,  and  every  such  member 
shall  forfeit  his  pay  for  any  period  during  which  he 
shall  be  absent,  except  when  employed  as  thereinafter 
provided,  or  when  absent  by  leave  of  the  C.'olonel  or 
Commandant  of  the  regiment,  battalion,  or  corj)s,  which 
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leave  shall  not,  except  in  case  of  certified  sickness,        1874. 

extend  beyond  three  calendar  months  in  one  year,  nor         z 

to  a  greater  proportion  than  one-third  of  the  non-  ▼• 

f   .  ^    ^  Dally. 

commissioned  officers  and  men  at  the  same  time." 

Under  sea  3  of  the  Militia  Law  Amendment  Act, 
1874,  the  above  Act  has  ceased  to  be  of  any  force  as 
an  Act  of  Parliament,  but  has  the  same  effect  as  if 
Her  Majesty  had  embodied  the  provisions  thereof  in  a 
Royal  Warrant. 

The  buildings  and  quarters  including  the  houses 
occupied  by  the  respondent  and  twenty-three  other 
persons  whose  names  appeared  in  the  schedule  to 
the  case,  have  been  duly  sanctioned  by  the  Secretary 
of  State  for  War. 

Upon  the  appointment  of  the  respondent  as  a 
sergeant,  the  house  which  he  occupies  was  assigned  to 
him  by  the  commanding  officer  of  the  regiment.  It  is 
an  advantage  to  him  to  live  there,  as  he  could  get  no 
other  house  of  equal  size  for  the  same  rent. 

He  could  perform  the  duties  required  of  him  equally 
well  if  he  were  living  elsewhere,  which  he  might  do  by 
the  permission  of  the  commanding  officer. 

One  of  the  sergeants  by  such  permission  does  live 
elsewhere,  and  pursues  the  avocation  of  a  market 
gardener,  besides  fulfilling  his  military  duties. 

Two  shillings  and  four-pence  per  week  is  deducted 
out  of  the  pay  of  the  occupier  of  each  cottage,  but  if  he 
resides  elsewhere  he  does  not  receive  the  said  sum  of 
2s.  4id.  extra. 

Before  the  new  buildings  were  erected  each  sergeant 
was  allowed  4id,  a  day  lodging  money,  which  has  not 
been  allowed  since;  if  any  sergeant  were  billetted 
elsewhere  by  reason  of  there  being  no  house  for  his 

t2 
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1874.        use,  he  would  be  allowed  the  sum  of  4d.  a  day  lodging 
^^         money. 

Dallt.  When  appointed  by  his  commanding  officer  to  a 

particular  house,  should  he  leave  that  house  without 
asking  permission  of  his  commanding  officer  it  would 
be  a  breach  of  discipline,  for  which  he  probably  would 
be  dismissed  from  the  service. 

The  commanding  officer  would  have  the  power 
of  turning  any  occupier  of  one  of  these  buildings  out. 

The  grates,  boilers,  and  other  fixtures  in  the  houses 
arc  the  property  of  the  county  of  Wilts. 

All  repairs  are  done  by  the  county. 

The  duties  of  the  sergeants  are  to  look  to  the 
clothing,  arms,  accoutrements,  and  stores  required  by 
the  militia  during  the  whole  year. 

They  are  liable  to  be  engaged  every  day  on  this  duty 
if  ordered. 

The  sergeants  parade  at  the  stores  twice  a  week  and 
are  drilled  there. 

At  different  times  a  sergeant  has  resided  out  of 
these  buildings  by  leave  of  the  commanding  officer. 

Seijeant  Art^r  above-mentioned  as  being  away  from 
the  buildings  does  not  receive  any  allowance  for 
lodging  money. 

Although  the  said  sergeant  Arter  resides  away  from 
the  stores  he  can,  as  an  individual,  perform  all  the 
duties  required  of  hint. 

Ko  sergeant  coidd  exchange  quarters  with  another 
without  the  leave  of  the  commanding  officer  or  fhe 
itdjutant. 

The  cottages  were  expressly  built  adjoining  to  the 
stores  for  the  accommodation  of  the  men  employed  in. 
Icokitig  after  them  and  the  8^<d  custody  of  the  said 
btorto* 
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The  rate  books  for  the  parish  of  Rowde  were 
produced  and  therein  the  name  of  the  respondent, 
Edward  DaUy,  appears  thus : — 


Name  of  Occu- 
pier. 

Name  of  Owner. 

Description  of 
Property. 

Name  or  Situa- 
tion of  Property. 

Edward  DaUy, 

County. 

BuHdingB  and 
Land. 

Bath  Road, 
TheStoret. 

But  the  rest  of  the  spaces  ai*e  left  blank,  no  assessment 
having  been  made  on  the  premises,  and  no  rate  has 
ever  been  paid  (because  never  asked  for),  either  by 
Edward  Dally,  as  occupier,  or  by  the  county,  as  owner, 
in  respect  of  the  said  premises. 

It  was  therefore  further  contended  on  behalf  of  the 
appellant  that  the  said  Edward  Dally  did  not  occupy 
as  owner  or  tenant  vdthin  the  meaning  of  2nd 
William  IV.  cap.  45,  (or  the  Representation  of  the 
People  Act,  1867),  and  that  if  he  did  so  occupy  he 
ought  to  have  been  rated  and  to  have  paid  rates  in 
respect  of  the  premises  occupied  by  him. 

The  Revising  Barrister  decided  : — 

First — That  the  said  EdAJoai^  DaUy  did  occupy  aa 
tenant  within  the  meaning  of  the  Statute. 

Secondly — ^That  the  premises  he  so  occupied  being 
exempted  from  the  payment  of  rates  (as  they  are  under 
the  Militia  Act  of  1854  by  which  it  is  specially  enacted 
that  no  place  provided  for  the  purpose  of  keeping 
militia  stores,  nor  any  buildings  or  premises  appur- 
tenant thereto  shall  be  liable  to  be  assessed  to  any 
county,  borough,  parochial,  or  other  rates  or  assess- 
ments), the  said  EdAvard  Dally  was,  although  not  ratedi 
entitled  to  be  on  the  list  notyrithstanding. 

Other  appeals  were  consolidated. 


1874. 


Fox 

T. 

Dallt. 
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1874.  Should  the  decision  of  the  superior  court  be  against 

^^^         retaining  the  said  names  upon  the  register  of  voters 

B^T  ^^^  ^^®  borough  of  Devizes  the  register  was  to  be 
amended  by  erasing  the  name  of  the  said  Edvxird 
Dally  and  the  other  persons  in  the  schedule. 

Sir  Henry  James,  Q.  C.  (Charles  with  him).    The 
first  question  here  arises  under  sec.  3  of  the  Repre- 
sentation of  the  People  Act,  1867,  and  is,  whether  the 
respondent  occupies  as  tenant,  for  it  is  quite  dear  he 
does  not  occupy  as  owner.     It  is  submitted  as  equally 
clear  that  he  does  not  occupy  as  tenant,  for  he  has  not 
a  tenant  s  independent  position.    He  occupies  a  house 
no  doubt,  but  it  has  been  assigned  to  him  by  his 
commanding  officer  for  the  discharge  of  his  duties, 
and  he  cannot  leave  it  without  that  officer  s  permis* 
sion.     The  leaving  without  permission  would,  as  the 
case  finds,  be  a  breach  of  military  duty,  for  which  the 
respondent  would  in  aU  probability  be  dismissed  from 
the  service.     It  is  true  that  if  there  were  no  house 
available,  and  the  respondent  was    in    consequence 
billetted  elsewhere,  he  would  receive  an  additional  sum 
of  4d.  per  day,  making  2s.  4d.  per  week ;  but  if  the 
permission  to  reside  elsewhere  were  accorded  to  him 
for  his  own  convenience,  the  2s.  4d.  would  not  be 
allowed.     As    regards    the    authorities,    no    general 
principle  is  to  be  found   in    them,  which    can    be 
regarded  as  governing  aU  cases  that  will  arise ;  but 
certain  tests  have  been  established,  and  every  test  that 
has  been  thought  material  will  be  found  destructive 
of  the  vote  in  the  present  instance.     In  Hughes  v.  the 
Overseers  of  Chatham  (a),  Tindaly  C.  J.,  in  delivering 

(a)  I  Lutw,  51,  70  ;  S.  (?.,  6  M.  A  G.  64,  78. 
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judgment  said,  "  It  may  be  that  a  servant  may  occupy 
a  tenement  of  his  maater's,  not  by  way  of  payment  for 
his  services,  but  for  the  purpose  of  performing  them ; 
it  may  be  that  he  is  not  pevTiiiMed  to  occupy,  as  a 
reward,  in  the  performance  of  his  master's  contract  to 
pay  him,  but  reqmred  to  occupy  in  the  performance 
of  his  contract  to  serve  his  master.  The  settlement 
cases,  cited  in  argument,  established  and  proceeded  on 
this  distinction.  We  think  it  applicable  to  the  present 
question ;  and,  as  there  is  nothing  in  the  facts  stated, 
to  show  that  the  claimant  was  required  to  occtcpy  tJie 
house  for  the  perfoimia'iice  of  his  services^  or  did  occupy 
in  order  to  their  performance,  or  that  it  was  conducive 
to  that  purpose  more  than  any  house  which  he  might 
have  paid  for  in  any  other  way  than  by  his  services  ; 
and  as  the  case  expressly  finds  that  he  had  the  house 
as  part  remuneration  for  his  services,  we  cannot  say 
that  the  conclusion  at  which  the  Revising  Barrister 
has  arrived  is  wrong."  There,  no  doubt,  the  vote  was 
allowed,  but  in  allowing  it  the  distinction  which  is 
relied  on  here  was  expressly  insisted  on,  viz.,  that  the 
claimant  was  not  required  to  occupy  the  house  for  the 
performance  of  his  service.  And  in  the  subsequent 
case  of  Dobson  v.  JoTies  (a)  the  vote  was  expressly 
disallowed  on  that  very  groimd.  The  remarks  of 
Tvndaly  C.  J.,  in  Hughes  v.  the  Overseers  of  Chatham  (6), 
are  in  point  as  to  the  deduction  of  salary  in  considera- 
tion of  the  allowance  of  a  house.  Tindal^G.  J.,  there 
said :  "The  fact  of  having  a  lower  salary  in  consequence 
of  being  allowed  a  house,  though  not  immaterial,  is  by 
no  means  decisive;  for  such  a  fact  might  exist  in  a 


1874. 


Fox 

V. 

Dallt. 


{a)  1  Lutw.  105  ;  S.  C,  5  M,  it  O.  112. 
(6)  5  M,  «t-  0,  79. 
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1874.  ^^^^^  ^^  which  the  house  was  occupied  for  the  purpose 
of  the  service,  and  not  in  the  character  of  tenant." 
Clark  V.  the  Overseers  of  Bury  St  Edmunds  (a)  is 
also  in  the  appellant's  favour.  No  doubt  the  circum- 
stance of  a  person  being  required  to  reside  is  not  in 
itself  conclusive,  as  was  pointed  out  by  the  Court  in 
the  case  last  cited,  since  a  demise  might  be  made  to  a 
tenant  on  the  express  terms  that  he  shall  reside  on  the 
farm  he  occupies,  and  he  would  none  the  less  be  tenant 
of  the  farm.  But  here  the  respondent  i»  required  to 
reside  in  the  house  he  occupies,  as  part  of  his  duty  to 
superior  authority,  and  in  performance  of  his  duties. 
The  finding  that  the  respondent  could  perform  his 
duties  equally  well  if  he  were  residing  elsewhere,  does 
not  affect  the  case.  In  Bridgwaier  v.  Du/rcmt  (&),  the 
case  of  the  lay  clerks  at  Wi/ndsor,  it  was  found  by  the 
case  that  a  lay  clerk  could  perform  all  his  duties  as 
lay  derk  without  inhabiting  the  house  he  occupied, 
but  it  was  held  nevertheless  that  he  did  not  occupy  as 
tenant.-  It  is  true  that  in  all  the  cases  that  have  been 
cited  the  decision  of  the  Court  has  been  in  conformity 
with  that  of  the  Revising  Barrister ;  but  the  case  of 
Norris  v,  PUcher  (c)  shows  that,  although  it  is  for 
the  Revising  Barrister  to  decide  questions  of  fact,  yet 
if  he  state  the  facts  and  submit  the  grounds  of  his 
decision  for  the  opinion  of  the  Court,  the  Court  will 
then  review  his  decision. 

LopeSj  Q.  C,  for  the  respondent,  was  called  on  to 
argue  the  first  point. — The  question  is,  is  the  respon- 
dent's occupation  that  of  a  servant,  or  a  tenant  ? 

(a)  K.  A  0.  90  ;  5,  C,  1  C,  B.        N.  S.  7. 
N.  S.  23.  (c)  1  Hopv\  A  Colt,  178  ;  S.  a, 

{h)  K.d!O.Z77;S.C.,UC.B.        X.-lf.  4  a  P.  417. 
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[Lord  CoLERiDOB,  C.  J.     It  does  uot  follow  that        1374. 
because  an  occupation  is  not  as  servant,  thai  it  is         "^^ 
therefore  as  tenant.] 


The  Revising  Barrister  is  the  judge  of  facts,  and  he 
has  expressly  found  here  that  the  occupation  was  an 
occupation  as  tenant.  The  Court  will  not  review  his 
decision  on  a  question  of  fact. 

[Lord  Coleridge,  C.  J.  In  Hughes  v.  Tke  Overseers 
of  Chatham  (a),  Tivdal,  C.  J.,  said,  "  H  the  question 
is  whether,  under  a  given  state  of  facts,  the  legal 
relation  of  landlord  and  tenant  exists,  that  is  surely  a 
question  of  law."] 

In  every  case  that  has  been  decided  where  this 
question  has  come  before  the  Court,  the  Court  has 
uniformly  upheld  the  Revising  Barrister's  decision. 
Further,  the  Revising  Barrister  was  right.  The  true 
test  in  these  cases  is,  whether  in  order  to  discharge  the 
duties  imposed  on  him  it  is  necessary  that  the  person 
seeking  qualification  should  reside  on  the  premises, 
and  not  merely  whether  it  is  convenient  that  he  should 
do  so.  Hughes  v.  Ths  Overseers  of  Chatham  (6)  is 
almost  identical  with  the  present  case.  There  as  here 
it  was  not  necessary,  though  no  doubt  convenient,  that 
the  master  ropemaker  should  reside  on  the  premises ; 
there  as  here  the  house  was  occupied  in  part  remunera- 
tion for  services.  In  both  cases  the  Revising  Barrister 
found  that  the  occupation  was  an  occupation  as  tenant 
Dobson  V.  Jones  (c)  is  distinguishable,  for  there  the 
Revising  Barrister  drew  the  inference  of  fisMst,  that  it 

{a)  5M.<k0.  63.  (c)  1  Lutw.  105  ;  S.  0.,  5  M.  S 

{b)  1  Ltthff.  61 ;  S.  a,  bM.SO,      0.  112. 
64. 


Dallt. 


V. 

Dallt. 
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1874.  was  necessary  to  the  discharge  of  his  duties  that  the 
^i^  surgeon  should  occupy.  But  the  inference  of  fact  was 
for  the  Revising  Barrister.  It  was  for  him  to  apply 
.  the  tests  that  the  cases  indicate,  and  the  Court  will 
not  look  behind  his  decision  where  he  has  applied  them 
fairly.  The  Court  will  surely  not  hold  that  the  mere 
circumstance  of  a  claimant  being  required  to  reside  on 
the  premises  furnishes  in  itself  a  conclusive  test  of 
what  constitutes  the  relation  of  landlord  and  tenant, 
and  does  away  with  every  other  consideration. 

[Denman,  J.  The  case  here  finds  that ''  the  cottages 
were  expressly  built  adjoining  to  the  stores  for  the 
accommodation  of  the  men  employed  in  looking  afler 
them,  and  the  safe  custody  of  the  stores  " ;  so  that  the 
object  of  placing  the  respondent  there  was  the  per- 
formance of  his  duty.] 

The  case  does  not  find  that  residence  was  necessary 
to  the  performance  of  the  duties.  On  the  contrary,  it 
distinctly  finds  that  it  was  not,  for  the  respondent 
might  have  performed  his  duties  equally  well  residing 
elsewhei'e. 

[Denman,  J.  To  reside  on  the  premises  was  part  of 
his  duties,  unless  permitted  by  superior  authority  to 
reside  elsewhere.] 

The  case  of  Bridgwcder  v.  Durant  (a),  and  the 
judgment  of  Erie,  C.  J.,  therein,  shews  that  the  ques- 
tion is  one,  not  of  law,  but  of  fact.  The  case  itself 
merely  decided  that  the  statutes  not  being  produced 
before  the  Revising  Banister,  there  was  no  sufficient 
evidence  before  him  to  enable  him  to  decide  what  the 

(a)  K.d'  Q.  377  ;  S.  C,  11  0.  B.  S.  S.  7. 
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occupation  was,  and  on  that  ground  the  vote  was        1874. 
disallowed.     Collier  v.  KiTig  (a)  is  also  an  authority         Fox 
that  the  decision  of  the  Revising  Barrister  must  stand,       Dallt. 
unless  it  was  a  matter  of  necessary  inference  &om  the 
facts  tlukt  the  occupation  was  not  an  occupation  as 
tenant. 

Sir  Henry  James,  Q.  C,  was  not  heard  in  reply. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  the 
decision  of  the  Revising  Barrister  was  wrong,  and 
must  be  reversed.  Of  the  two  questions  submitted  to 
us  the  first  only  has  been  fully  argued,  and  our 
decision  on  it  being  in  the  appellant's  favour,  it 
becomes  unnecessary  to  consider  the  second  question. 

The  respondent  is  a  sergeant  on  the  permanent  staff 
of  the  Wiltshire  Militia.  As  such,  he  occupies  a  house 
in  Devizes,  standing  in  close  proximity  to  the  premises 
in  which  the  arms,  accoutrements,  and  clothing  of  the 
Wiltshire  Militia  are  stored,  and  built  for  the  accom- 
modation of  the  men  employed  in  lookingaflerthe  stores, 
and  for  their  safe  custody.  It  is  true,  no  doubt,  that 
such  an  occupation  may  be  an  occupation  as  tenant,  but 
to  see  whether  it  is  so  we  must  look  at  the  facts.  By 
sect.  2  of  the  MiUtia  Pay  Act  (31  &  32  Vict.  c.  76), 
"  except  when  employed  as  thereinafter  provided  every 
member  of  the  permanent  staff  of  the  regular  militia, 
when  disembodied,  shoill  reside  in  such  places  as  shall 
be  sanctioned  by  the  Secretary  of  State  for  War."  The 
respondent's  house  is  one  of  the  places  so  sanctioned ; 
if  the  respondent  were  to  leave  it  without  permission, 
it  would  be  a  breach  of  discipline  for  which  he  would 

(«)  JT.  «t-  O.  385 ;  8,  C,  11  C.  B.  N.  S.  14, 
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1874.        probably  be  dismissed  from  the  service,  and  his  com- 
■       "^i^         manding  officer  has  the  power  of  turning  him  out  of 
^*  the  house  at  any  moment.     It  appears  to  me  that  no 

incident  of  the  tenancy  which  the  statute  contem- 
plates here  exists.  It  is  not  necessary  for  us  to  decide 
what  the  respondent's  occupation  is.  It  is  enough 
that  he  does  not  occupy  either  as  owner  or  tenant, 
and  that  the  occupation  is  not  such  as  to  confer  a  vote 
under  the  statute. 

The  question,  however,  does  not  come  before  us 
without  authority.  There  are  two  well-known  and 
governing  cases,  decided  before  the  same  judges,  viz., 
Hughes  v.  The  Overseers  of  Chatham  (a)  and  Dobson 
V.  Jones  (b),  the  judgments  in  which  have  always 
been  considered  as  laying  down  principles  for  ascer- 
taining the  true  tests  of  this  kind  of  occupation ;  and 
although  they  were  decided  before  the  passing  of  the 
Representation  of  the  People  Act,  1867,  the  words  on 
which  they  were  decided  were  substantially  the  same 
as  those  here  employed.  In  the  former  case,  the 
master  ropemaker  at  Chatham  Dockyard  was  held  to 
occupy  as  tenant  a  house  in  the  yard^  which  he  occu- 
pied rent  free  as  part  remuneration  for  his  services. 
In  the  latter  case,  the  suigeon  of  Oreenunch  Hospital 
was  held  not  to  occupy  as  tenant  a  house  at  the 
infirmary  in  the  Hospital  in  which,  by  the  regulations 
of  the  Hospital,  he  was  required  to  reside.  The  latter 
case  is  the  more  important  here — not  only  as  being 
the  one  more  in  point,  but  because  Ti/ndal,  C.  J., 
in  delivering  the  judgment  of  the  Court,  pointed  out 
how  Hughes  v.  The  Overseers  of  Chatham  was  distin- 

(a)  1  LiOw.  61 ;  S.  C,  B  M.  ^  0.  54. 
(6)  1  Luiw.  105  ;  S.  C,  6  M.  ^  0. 1,18. 
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guishable,  while  again  insisting  on  the  distinction  that  1874. 
had  been  previously  drawn  between  a  permissive  and  5^^[ 
a  required  occupation.  The  language  of  the  Chief  jy^^i^r. 
Justice  is  as  follows  (a) : — "  In  delivering  our  opinion 
upon  a  former  case,  in  which  Hughes  was  the  appel- 
lant and  The  Overseers  of  the  Parish  of  Chatham  were 
the  respondents,  we  laid  down  at  some  length  the 
principle  upon  which  we  thought  the  class  of  cases  to 
which  the  present  appeal  belongs  ought  to  be  decided; 
and  we  drew  the  distinction  between  those  cases 
where  officers  or  servants  in  the  employ  of  Govern- 
ment are  permitted  to  occupy  a  house  belonging  to 
the  Government  as  part  remuneration  for  the  services 
to  be  performed,  and  those  in  which  the  places  of 
residence  are  selected  by  the  Government,  and  the 
officers  or  servants  are  requi/red  to  occupy  them,  with 
a  view  to  the  more  efficient  performance  of  the  duties 
or  services  imposed  upon  them.  Upon  that  occasion 
we  declared  our  opinion  to  be,  that  those  officers  or 
servants  who  fell  within  the  first  description  might 
properly  be  considered  to  occupy  as  tenants,  although 
the  residence  was  allotted  to  them  as  such  officers  and 
servants,  and  although  they  might — ^if  such  residence 
had  not  been  allowed  to  them — ^have  had  an  additional 
allowance  for  lodging-money;  whilst,  at  the  same  time, 
we  stated  that  the  relation  of  landlord  and  tenant 
could  not  be  created  by  the  appropriation  of  a  par- 
ticular house  to  an  officer  or  servant  as  his  residence, 
where  such  appropriation  was  made  with  a  view,  not 
to  the  remuneration  of  the  occupier,  but  to  the 
interest  of   the  employer,  and  to  the  more  effectual 

(a)  5  M.  d'  0.  121. 
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,,,,        performance  of  the  service  required  from  such  officer 
—  or  servant."    The  judgment  then  proceeds  to  detail  the 


Fox 

▼•  facts,  upon  which  the  court  decided  that  the  case  fell 

within  the  latter  category,  and  was  excluded  from  the 
former,  which  are  thus  stated  by  the  Chief  Justice : — 
"  It  is  found  by  the  case  that  the  appellant  is  the 
surgeon  of  Oreenwich  Hospital ;  that  the  house  which 
he  occupies  is  in  the  infirmary ;  that  he  occupies  it  as 
such  surgeon.  Now  the  nature  of  the  office  of  surgeon 
to  the  Hospital  is  such,  that  a  residence  in  some  known 
and  certain  dwelling  may  reasonably  be  required  for 
the  duties  of  his  office.  But  it  is  further  found  that 
he  was  placed  in  it  when  he  was  first  appointed 
(nineteen  years  ago)  and  that  he  has  continued  to  occupy 
it  ever  since,  and  that  it  is  the  house  appropriated 
to  the  surgeon  for  the  time  being.  And  lastly  it  is 
found  by  the  Revising  Barrister,  that,  by  the  regula- 
tions established  by  the  Lords  Commissioners  of  the 
Admiralty,  the  officers  of  the  Hospital  having  apart- 
ments are  to  inhabit  those  assigned  to  them,  and  thai 
no  exchanges  or  other  appropriations  are  to  be  made 
without  permission."  These  are  the  facts  which  were 
held  to  bring  the  case  within  the  second  category,  viz., 
that  in  which  the  Court  considered  there  was  no 
occupation  as  tenant.  What  then  are  the  facts  here  ? 
The  respondent's  place  of  abode  has  been  selected 
by  the  government;  he  has  been  ordered,  not  per- 
mitted,  to  occupy  it;  he  cannot  leave  it  without 
permission,  and  if  he  does  so  he  is  liable  to  be  dismissed 
from  the  service;  and  he  may  also  be  turned  out  at 
any  moment  by  his  commanding  officer.  I  am  unable 
to  see  any  feature  in  the  case  which  distinguishes  it  fi'om 
Dobson  V.  Jones  (a).     The  respondents  counsel   has 

[a)  1  Lutir.  10.1 :  .?.  C,  :>  M.  rf-  0\  112. 


V. 
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insisted  that  there  is  a  distinction,  because  the  Bevising  1 574. 
Barrister  has  found  as  a  fact  that  the  respondent  J^^ 
"  could  perform  the  duties  required  of  him  equally  well 
if  he  were  living  elsewhere,  which  he  might  do  by 
the  permission  of  the  commanding  officer."  In  Dobsorv 
V.  Jones  (a)  it  was  not  found  to  be  essential  to  the 
discharge  of  the  duties  of  surgeon,  that  the 
surgeon  should  reside  in  the  Hospital,  and  by  the 
rules  and  regulations,  "surgeons  of  hospitals,  when 
not  provided  with  a  residence  within  the  hospital, 
were  to  be  allowed  fifteen  shillings  a  week  lodging 
money ;"  so  that  there  is  nothing  in  the  facts  of  the 
present  case  to  distinguish  them  from  the  facts  in 
Dobaon  v.  Jones  (a),  and  point  to  a  different  conclu- 
sion. In  my  opinion,  however,  if  either  of  two 
incidents  exists,  viz.,  either  that  the  occupation  of  the 
particular  place  is  necessary  for  the  performance  of  the 
duties  to  be  performed,  or  if,  though  not  necessary 
to  their  performance,  the  claimant  be  required  by  the' 
authority  appointing  him  to  reside  in  order  to  perform 
his  duties — either  circumstance,  though  not  conclusive, 
will  be  a  most  important  element  in  arriving  at  a 
conclusion.  Here  the  respondent  is  ordered  by  supe- 
rior authority  to  reside  in  the  house  assigned  to  him, 
in  order  to  perform  his  duties;  and  without  saying 
that  it  is  essential  to  their  performance,  it  is  manifestly 
convenient  that  he  should  do  so. 

On  principle,  therefore,  as  well  as  authority,  I  am  of 
opinion  that  the  respondent's  occupation  has  none 
of  the  incidents  of  a  tenancy ;  and  that  it  has  those 
of  ownership  is  not  contended. 

in)  1  LitlK,  lOo  ;  i<.  C*.,  j  M.  d:  (/.  112, 
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1874.  ^^  ^^^  second  point  we  have  heard  no' argument, 

j;^^[         and  consequently  express  no  opinion. 


V. 

Dally. 


Brett,  J.  In  this  case  the  Revising  Barrister,  after 
finding  certain  facts  absolutely,  has  decided  a  mixed 
question  of  law  and  fact,  subject  to  the  opinion  of  this 
Court  as  to  the  correctness  of  his  decision.  If,  there- 
fore, the  Revising  Barrister's  decision  was  wrong,  it  is 
our  duty  to  say  so,  for  although  the  burden  of  shewing 
this  lies  on  the  appellant,  yet,  if  the  decision  be  clearly 
made  out  to  have  been  wrong,  we  ought  to  overrule  it. 
The  question  arises  under  sec.  3  of  the  Representation 
of  the  People  Act  1867,  though  it  might  equally  well 
have  arisen  under  sec.  27  of  the  2  Will.  4<,  c.  4<5 ;  and 
it  can  only  arise  when  the  occupier  has  duties  or 
services  to  perform  connected  with  his  occupation  of 
the  premises.  The  case  of  Hughes  v.  The  Overseers  of 
Chaiham,  (a)  followed  by  Dobson  v.  Jones  (6),  which 
explained  and  enforced  the  principle  of  the  former  case, 
and  the  subsequent  case  of  Clark  v.  The  Overseers  of 
Bury  St  Edmunds  (c)  have  established  certain  tests 
for  ascertaining  whether  or  not  there  be  an  occupation 
as  tenant  From  these  cases  it  seems  to  follow  that  the 
circumstance  of  a  person  being  permitted  to  occupy 
either  by  way  of  reward,  or  to  enable  him  to  perform 
his  duties,  is  consistent  with  the  occupation  being  an 
occupation  as  tenant,  but  that  if  the  residence,  though 
not  necessary  to  the  performance  of  the  duties,  be 
required  by  superior  authority  with  the  view  to  their 
performance,  or  if,  though  not  specifically  required,  it 
be  necessary  to  their  performance,  in  either  case  the 

(a)  1  Luiw.  61  ;  S,  C,  5  M.  de      0.  112. 
a,M.  (c)  K.  A  O.  90;  .S^,  C,  1  C.  B. 

(ft)  1  Lutw.  105  ;  A  (7.,  h  M.  A       N.  S.  23. 
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occupation  is  not  that  of  tenant.  What  then  are  the  1874. 
&cts  here  ?  The  respondent  is  not  in  the  situation  of 
one  who  is  permitted,  or  in  other  words  allowed,  if  so 
minded,  to  occupy  this  house,  but  by  the  authority  of 
the  Queen  he  is  directed  and  ordered  to  occupy  it  to 
this  extent,  that  he  may  not  occupy  any  other  house 
without  leave,  and,  if  he  does  so,  he  is  liable  to  be 
dismissed  from  the  service.  Although  upon  the  facts 
found  it  would  not  have  been  absolutely  necessary  to 
the  performance  of  the  respondent's  duties  that  he 
should  reside  on  the  premises,  if  he  had  not  been 
required  to  do  so  by  superior  authority,  yet,  inasmuch 
as  he  was  required,  and  with  the  view  to  the  per- 
formance of  his  duties,  the  case  £Edls  within  the 
principle  of  the  cases  that  have  been  cited,  and  con- 
sequently the  occupation  was  not  an  occupation  as 
tenant.  On  these  grounds  I  am  of  opinion  that  the 
decision  of  the  Revising  Barrister  should  be  reversed. 

Denman,  J.  I  am  of  the  same  opinion.  The 
Revising  Barrister,  at  the  end  of  the  statement  of 
facts,  says,  ''I  decided,  first,  that  the  respondent  did 
occupy  as  tenant  within  the  meaning  of  the  statute." 
He  therefore  decided  a  mixed  question  of  law  and 
fact,  and  he  asks  the  Court  to  say  whether  he  decided 
rightly  or  wrongly.  "  If  the  decision  of  the  Court  be 
against  retaining  the  name  of  the  respondent,  the 
register  is,"  he  says,  "  to  be  amended "  by  erasing  it 
He  clearly,  therefore,  meant  to  raise  the  question 
whether,  upon  the  facts  disclosed,  his  decision  that  the 
respondent  occupied  as  tenant  was  right  or  wrong. 
As  to  this  the  case  of  Dobson  v.  Jones  (a)  goes  the 

(a)  1  lutw.  105;  S.  C.  5  J/.  &  G.  112. 

VOL.  II.      H.  C.  U 
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1374.       fall  length  of  establishing  that  here  the  relation  of 
~  landlord  and  tenant  did  not  exist.    The  fistcts,  indeed, 


rox 
'^'  are  all  one  way  with  the  exception  of  the  finding,  on 

which  Mr.  Lopes  relies,  viz.,  that  the  respondent  *'  could 

perform  the  duties  required  of  him  equally  well  if  he 

were  living  elsewhere,  which  he  might  do  by  the 

permission  of  his  commanding  officer."    But  under  the 

circimistances  of  this  case  I  think  that  an  immaterial 

finding.    The  respondent  was  required  to  occupy  this 

house  for  the  purpose  of  performing  his  duties,  and  he 

had  not  the  permission  of  his  commanding  officer  to 

reside  elsewhere,  so  that  it  was  not  a  matter  in  which 

he  had  an  option,  but  one  which  was  compulsory  as  a 

part  of  his  duties. 

On  these  grounds  I  am'of  opinion  that  the  respondent 

did  not  occupy  as  tenant,  and,  if  not,  the  finding  must 

be  reversed,  since  it  matters  not  what  the  occupation 

was,  if  it  was  not  as  tenant. 

Decision  reversed 


Attorneys — For  Appellant,  Bower  &  Cotton,  for  Jones 

&  Forrester,  Malmesbwry. 

For  Respondent,   W.  A,   WiUoughhy,  for 
HvZbert  &  Son,  Devizes, 
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1874. 


Lewis,  Appellant ;  Evans,  Respondent. 

AT  a  Court  holden  before  the  Revising  Barrister,      ^^  ^^ 

appointed  to  revise  the  lists  of  voters  for  the  w.  (the  place 
county  of  Pembroke,  Huymas  Lewis  objected  to  the  county  voter, 
name  of  Evan  Evans,  of  Wem  (who  did  not  appear  ^theUstof 
to  support  his  vote)   being  retained  on  the  list  of  tw^^^*di8- 
voters  for  the  parish  of  Llangohman,  in  the  said  ^t^«>mE., 

tne  noAreB  V 

county.     The  place  of  abode  of  the  said  Evan  Evans,  poet  town.  To 

I  ...  prove  service 

as  described  in  the  said  list  of  voters,  was  "  Wem,"  on  the  voter 

j  .  of  a  notice  of 

which  is  in  the  said  parish.    The  stamped  duplicate  objection  the 
of  the  notice  of  objection  was  produced  befoi*e  the  duplicate  ad- 
Revising  Barrister  by  the  person  who  posted  it,  and  »t  w.  was  pro- 
i                 it  was  directed  as  follows:  "  To  Mr.  Evan  Evans,  Wemr  ^^^^^'^ 
Wem  was  the  place  of  abode  of  the  said  Evan  Evans  *i»»t*^«»o*»ce 

r  was  eeilt  so  as 

as  described  in  the  said  list  of  voters.  ^  »"™,^«  '^^ 

I  the  ordinary 

I  Evidence  was  given  before  the  Revising  Barrister  ^^K^t  ^ 

and  it  was  to  be  taken  as  a  fact,  that  the  notice  in  the  the^ioth^of 
ordinary  course  of  post  would  reach  the  Post  Office  at  m^^^  no 
a  place  called  Efailwen  (which  is  the  nearest  Post  ^®|j^?^**]^'* 
Office  to  Wem)  on  the  19th  day  of  August  last,  at  ten  would  not 

,  .  receive  the 

o'clock  in  the  morning.      Wem  is  two  miles  from  notice  unien 

hv  Bome  aoci** 

Efailwen,  and  there  is  no  delivery  by  post  at   Wem,  dental  convey- 
and  unless  by  some  private  accidental  conveyance,  ^*^dence' 
Evan  Evans  would  not  receive  the  notice.     No  other  ^^f^  Jqq^ 
evidence  was  given  as  to  service  of  the  notice.  w  rweived' 

The   Revising  Barrister   held  that  there  was  no  ****  notice  of 

^  ^  objection  in 

evidence,  within  the  meaning  of  sec.  100  of  6  Vict,  due  time. 

u  2 
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1874.       c-  1S>  ^^*  ^^®  notice  had  ever  been  given  to  Evan 
Lewis        Evans  at  Weniy  and  retained  his  name  on  the  list. 

V. 

Evans.  The  question  for  the  opinion  of  the  Court  was, 

whether,  under  the  above  circumstances,  there  was  any 
evidence,  under  sea  100,  of  the  notice  having  been 
given  to  Evan  Evans  at  Wem  on  or  before  the  20th 
day  of  August,  in  the  ordinary  course  of  post. 

Gra/ifUhaTn,  for  the  appellant.  The  requirements  of 
sec.  100  of  6  Vict.  c.  18  have  been  complied  with,  and 
the  Revising  Barrister  should  have  held  that  the  notice 
was  proved.  Sec.  100  enacts  that  it  shall  be  sufficient 
if  the  notice  be  sent  by  the  post,  free  of  postage, 
*'  directed  to  the  person  to  whom  the  same  shall  be 
sent  at  his  place  of  abode,  as  described  in  the  said  list 
of  voters."  That  requirement  the  objector  has  com- 
plied with,  and  the  stamped  duplicate  was  produced 
in  Court.  Sec.  100  enacts  that  the  production  of  it 
"  shall  be  evidence  of  the  notice  having  been  given  to 
the  person  at  the  place  mentioned  in  such  duplicate* 
on  the  day  on  which  such  notice  woidd  in  the  ordinary 
course  of  post  have  been  delivered  at  such  place."  The 
objector  is  not  responsible  where,  through  the  defaidt 
of  the  post  office,  the  delivery  of  a  notice  of  objection 
is  delayed — Bishop  v.  Helps  (a).  It  is  true  that  there 
the  notice  of  objection  would  have  arrived  in  the 
ordinary  course  of  post,  but  was  delayed  through  an 
accident.  The  language  of  the  judgment,  however,  is 
applicable  here  as  well  as  there,  since  in  the  present 
case,  as  there,  the  objector  has  taken  all  the  steps  that 
lay  in  his  power,  and  the  conditions  of  the  100th 
section  have  all  of  them  been  complied  vdth.  In 
reference  to  that,  TindaZ,  C.  J.,  said, "  We  think  the 

(a)  1  Lutw.  353 ;  S.  C.  2  V.  B.  46. 


V. 
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meaning  of  the  Act  is  this — ^when  all  these  conditions  1874. 
are  complied  with,  such  a  sending  shall  be  a  sufficient  ^Bwia 
substitute  for  what  the  7th  section  required  to  be 
done,  that  is,  a  sufficient  substitute  for  giving  the 
notice  to  the  person  objected  to,  or  leaving  it  at  his 
place  of  abode." 

Brett,  J.  I  am  of  opinion  that  the  decision  of  the 
Revising  Barrister  must  be  affirmed.  It  is  said  that 
the  objector  has  fulfilled  all  the  conditions  imposed  by 
sec.  100  to  render  the  stamped  duplicate  evidence.  But 
the  question  is,  what  does  the  section  make  it  evidence 
of?  The  words  of  the  section  as  to  this  are, '' evidence 
of  the  notice  having  been  given  to  the  person  at  the 
place  mentioned  in  such  duplicate  on  the  day 
on  which  such  notice  would  m  the  ordi/nary  course 
of  post  have  been  delivered  at  such  place.  The 
question  therefore  is,  what  is  the  day  (if  any)  on 
which,  in  the  ordinary  course  of  post,  the  notice  would 
have  reached  the  person  objected  to.  There  is  no 
evidence  that  on  any  known  day  there  would  be  a 
delivery  at  Wem,  and  all  that  is  found  is  that  "  unless 
by  some  private  accidental  conveyance,  Evan  Evans 
would  not  receive  the  notice."  The  facts  of  the  case 
appear  to  me  to  have  compelled  the  Revising  Barrister 
to  state  the  appellant  out  of  court ;  and  I  am  clearly  of 
opinion  that  his  decision  must  be  affirmed. 

Denman,  J.  concurred. 

Decision  affirmed. 


Attorneys. — For  Appellant,  P^^ior,  Bigg,  Church,  & 

Adams, 
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IK  THE 

THIETY-NINTH   TBAB  OP   QUEEN  VICTOEIA. 


AsHWORTH,  Appellant;  Hopper,  Respondent. 

AT  a  Court  held  by  one  of  the  Barristers  appointed        1375 
to  revise  the  list  of  voters  for  the  north-eastem       Nov,  I6. 
division  of   the  county  of  Lancaster,  John  Hopper,  By  deed 
junior,  of  &c..  duly  objected  to  the  name  of  WOliam  ^^^L 
Aehioarth,  of  &a,  being  retained  upon  the  list  of  voters  of  £120^^"*^ 

„_,    ^_-_,  .       ,,,       ,  Mimini  (de- 

■cnbed  m  the  deed  as  trusteeB)  and  thirty-four  persona  (described  thereinas  beneficiaries) 
after  reciting  an  agreement  for  the  sale  by  the  tmstees  to  each  l^neficiary  of  one^ 
fifty-fourth  shar^  of  the  said  rent  at  the  price  of  £52  6s.,  it  was  declared  that  the 
trustees  stood  seised  of  one  equal  undivided  fifty-fourth  share  of  the  said  rent,  and 
the  remedies  for  enforcing  payment  thereof,  &c.,  in  trust  for  each  beneficiary  "  his 
hein  and  assigns  absolutely,"  and  of  the  remaining  shares  in  trust  for  themselves 
in  fee.    There  was  a  covenant  by  each  beneficiary  that  if  he  should  desire  to  sell  his 


time  being  should  have  "  an  absolute  power  of  sale  over  the  said  rent  and  premises 
exerdseable  at  their  or  his  discretion,  without  any  further  consent  on  the  part  of  any 
person."  *^  ^ 

Hdd  that  under  this  power  the  trustees  could  not  sell  the  share  of  a  beneficiary 
without  being  accountable  to  him  for  the  proceeds  of  the  sale ;  consequently  that  each 
beneficiary  took  a  freehold  interest  in  his  share,  which  would  entitle  him  to  the  county 
franchise.  ^ 

Semble,  that  the  deed  was  one  within  the  scope  of  23  &  24  Vict.  c.  145  ss.  1  and  4 
VOL.  II.      H.c.  ^ 


284  MICHAELMAS  TEBH, 

1875.        for  the  township    of   Newchurch,  Deadwen,   Clougk, 
Abhworth     Bacup,  and  Wolfenden,  in  the  north-eastem  division  of 
HoppBB.       the  said  county,  on  the  list  of  claimants  for  which 
township  the  appellant's  name  appeared. 

The  appellant  claimed  to  he  entitled  to  vote  in 
respect  of  one-fifty-fourth  share  of  a  freehold  rent- 
chai^e  of  £120  under  the  following  deed : — 

This  indenture,  made  the  28th  day  of  January,  1875, 
between  Richard  Hoyle  Hardrrian,  of  &a,  William 
Mitchell,  of  &c.,  and  John  Munn  the  younger,  of  &c. 
(hereinafter  called  "  the  said  trustees"),  of  the  one  part ; 
and  the  several  persons  (other  than  the  said  trustees), 
whose  names  are  subscribed,  and  seals  affixed  to  these 
presents,  and  whose  descriptions  are  set  forth  in  the 
schedule  hereto  (hereinafter  called  "the  said  bene- 
ficiaries "),  of  the  other  part.  Whereas  by  an  indenture, 
dated  the  5th  day  of  Januaiy,  1875,  made  between 
Richard  Siddall  of  the  one  part,  and  the  said  trustees 
of  the  other  part,  in  consideration  of  the  sum  of  £2820, 
therein  expressed  to  have  been  paid  to  the  said  Richard 
Siddall  by  the  said  trustees,  all  those  four  plots  of 
land,  situate,  &c.,  and  also  all  those  messuages  or 
dwelling-houses  and  other  buildings  erected  upon  the 
said  plots  of  land,  and  the  appurtenances,  were  granted 
and  conveyed  to  uses  limiting  thereout  unto  the  said 
trustees,  their  heirs  and  assigns,  the  clear  yearly  rent 
of  £120,  payable  by  equal  half-yearly  payments  on  the 
29th  day  of  January  and  the  29th  day  of  Jidy  in  each 
year,  without  deduction,  the  first  of  such  payments  to 
be  made  on  the  29th  day  of  January  then  instant, 
together  with  certain  powers  and  remedies  for  securing 
and  enforcing  payment  of  the  same  yearly  rent^  and 
subject  to  the  said  rent  powers  and  remedies,  to  the 
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use  of  the  said  Richard  Siddall,  his  heirs  and  assigns,  1^75. 
for  ever.  And  in  the  now  reciting  indenture  are  con-  Ashwobth 
tained  divers  covenants  by  the  said  Sichard  Siddall  Hofpbb. 
with  the  said  trustees  for  payment  of  the  said  yearly 
rent,  and  as  to  buildings  and  other  matters  as  thereby, 
reference  being  thereunto  had,  will  fully  appear.  And 
whereas  the  said  trustees  have  agreed  with  each  of  the 
said  beneficiaries  for  the  sale  to  him  of  the  beneficial 
interest  of  and  in  one  undivided  equal  fifty-fourth  part 
or  share  of  and  in  the  said  yearly  rent,  and  the 
securities  therefor,  at  the  price  of  fifty-two  pounds 
five  shillings,  and  upon  the  terms  hereinafter  appearing  : 
Now  this  indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  sum  of 
£52  5s.,  to  the  said  trustees,  paid  by  each  of  the  said 
beneficiaries  on  or  before  the  execution  of  these 
presents,  one  such  sum  being  so  paid  by  each  of  them, 

r 

the  said  beneficiaries  (the  receipt  whereof  the  said 
trustees  do  hereby  acknowledge),  they,  the  said 
trustees,  do  hereby  declare  and  agree  to  and  with  the 
said  beneficiaries  respectively,  that  they,  the  said 
trustees,  their  heirs  and  assigns,  do  and  shall  henceforth 
stand  seised  and  possessed  of  one  undivided  equal 
fifty-fourth  part  or  share  of  and  in  the  said  yearly  rent 
of  £120,  and  the  said  powers  and  remedies  for  securing 
and  enforcing  payment  thereof,  and  the  benefit  of  the 
covenants,  by  the  said  Richard  SiddaM,  in  the  herebe- 
fore  recited  indenture,  contained  (all  hereinafter  referred 
to  as  '^  the  said  rent  and  premises  "),  in  trust  for  each  of 
the  said  beneficiaries,  his  heirs  and  assigns,  absolutely. 
And  it  is  hereby  further  agreed  and  declared  by  and 
between  the  said  trustees,  that  they,  the  said  trustees, 
their  heirs  and  assigns,  do  and  shall  stand  seised  and 
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1875.  possessed  of  the  remainiog  parts  or  shares  of  and  in  the 
Abhwobth  said  rent  and  premises,  in  trust  for  the  said  trustees, 
Ho^EB.  their  heirs  and  aligns,  as  tenants  in  common,  in  equal 
shares ;  and  each  of  them,  the  said  beneficiaries,  doth 
hereby  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  trustees,  their  heirs 
and  assigns,  that  if  at  any  time  he,  the  said  covenanting 
party,  his  heirs  oi^  assigns,  i^all  be  desirous  of  selling 
his  or  their  part,  share,  or  interest  of  and  in  the  said 
rent  and  premises,  such  part  or  share  shall  be  first 
offered  to  the  said  trustees,  or  the  survivors  or  survivor 
of  them,  or  other  the  trustees  or  trustee,  for  the  time 
being,  of  these  presents,  at  a  price  to  be  ascertained,  in 
case  of  dispute,  by  two  arbitrators  or  their  umpire,  to 
be  appointed  and  to  act  in  accordance  with  the  pro- 
visions of  the  Common  Law  Procedure  Act,  1854,  or 
any  then  subsisting  statutory  modification  thereof. 
And  each  of  them,  the  said  trustees,  doth  hereby  for 
himself,  his  heirs,  executore,  administrators,  and  assigns, 
covenant  with  the  others  of  them,  their  heirs  and 
assigns,  that  if  at  any  time  he,  the  said  covenanting 
party,  his  heirs  or  assigns,  shall  be  desirous  of  selling 
his  or  their  beneficial  part,  share,  or  interest  of  and  in 
the  said  rent  and  premises  (including  the  benefit  of  the 
covenant  lastly  hereinbefore  contained),  such  part, 
share,  or  interest  shall  first  be  offered  to  the  others  of 
the  said  trustees,  or  the  survivor  of  them,  or  other  the 
trustees  or  trustee,  for  the  time  being,  of  these  presents 
(other  than  the  trustee  so  desiring  to  sell)  at  a  price  to 
be  ascertained  in  case  of  dispute  in  manner  aforesaid. 
And  it  is  hereby  expressly  agreed  and  declared  that  the 
said  trustees,  or  that  the  survivors  or  survivor  of  them, 
or  that  the  heirs  of  such  survivor,  or  that  other  the 
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trustees  or  trustee,  for  the  time  being,  of  these  presents,        1875. 
shall  respectively  have  an  ahoolvie  'power  of  sale  over     ashworth 
the  said  renU  and  premiees,  exercweahle  at  their  or  hie      hofpkr. 
discretion,  raUhmU  any  further  consent  on  the  part  of 
any  person ;  and  that  the  power  of  appointing  a  new 
trustee  or  new  trustees,  of  these  presents,  shall  be 
exerciseable  by  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being,  or  the  acting  executors  or 
executor,  administrators  or  administrator,  of  the  last 
surviving  and  continuing  trustee,  or  by  the  last  retiring 
trustees  or  trustee ;  and  on  every  or  any  such  appoint- 
ment the  number  of  trustees  may  be  either  augmented 
or  reduced.    And  each  of  them,  the  said  trustees,  so  far 
as  relates  to  the  acts  of  himself  and  his  own  heirs, 
executors,  and  administrators  alone,  and  so  as  to  bind 
himself,  his   heirs,  executors,  and  administrators  re- 
spectively, only  while  in  the  actual  custody  of  the  deeds 
and  writings  hereby  covenanted  to  be  produced,  and  so 
far  as  practicable  to  bind  such  deeds  and  writings  into 
whosoever's  hands  the  same  may  come,  and  not  so  as  to 
bind  himself,  his  heirs,  executors,  or  administrators,  or 
to  incur  any  liability  in  relation  thereto  further  or 
otherwise,  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  each  of   the  said 
beneficiaries,  his  heirs  and  assigns,  that  they,  the  said 
covenanting  parties  respectively,  and  their  respective 
heirs  and  assigns,  will  at  all  times,  unless  prevented  by 
fire  or  other  inevitable  accident,  upon  the  request  in 
writing  of  the  covenantee,  his  heirs,  or  assigns,  or  any 
person  lawfully  or  equitably  claiming  through  him  or 
them    any  estate   or  interest  in  the  said  rent  and 
premises,  at  the  expense  of  the  person  or  persons 
requiring  the  same,  produce  to  him  or  them,  or  to  suqh 
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^^*^^*  person  or  persons  as  he  or  they  shall  appoint^  or  in  any 
AsHwoBTH  Court  of  Judicature,  or  elsewhere,  as  occasion  shall 
HoFFSB.  require,  the  hereinbefore  recited  indenture  of  the  5th 
day  of  January  1875,  and  this  present  indenture,  or 
either  of  them,  for  the  support  or  manifestation  of  the 
estate  or  title  of  the  said  covenantee,  his  heirs  and 
assigns,  and  every  or  any  other  person  claiming  as 
aforesaid  ;  and  upon  such  request  and  at  such  expense 
as  aforesaid,  make  and  deliver  to  the  person  or  persons 
requiring  the  same»  or  to  such  person  or  persons  as  he 
or  they  shall  appoint^  such  true  copies^  attested  or 
unattested,  of  the  same  deeds  and  writings  as  he  or  they 
may  require,  and  in  the  meantime  keep  the  said  deeds 
and  writings  safe,  uncancelled,  and  undefaced. — ^In 
witness,  &c. 

[The  schedule  referred  to  in  the  deed  contained  the 
names  and  descriptions  of  34  persons  called  in  the  deed 
beneficiaries.] 

The  execution  of  the  above  deed  by  the  several 
parties  thereto  was  duly  proved,  as  also  the  fact  that 
previous  to  the  31st  January  last  the  clwnant  had 
received  payment  of  £1  2s.  2d.,  being  the  first  half- 
yearly  instalment  of  the  said  one  fifty-fourth  share  of  the 
rent-charge,  the  claimant's  full  share  of  the  said  rent- 
charge  being  £2  48.  4d.  per  annum. 

It  was  contended  on  behalf  of  the  objector  that  the 
covenant  by  the  parties  in  the  said  deed,  who  are 
therein  called  the  beneficiaries,  that,  if  at  any  time  they 
should  be  desirous  of  selling  their  respective  shares, 
such  shares  should  first  be  offered  to  the  persons  in  the 
said  deed  styled  the  trustees  at  a  price  to  be  ascertained 
in  case  of  dispute  by  arbitration,  and  the  absolute  power 
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of  sale  vested  in  the  trustees  by  the  said  deed  exer-        1875. 
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ciseable  at  their  or  his  discretion  without  any  further     Ashwobth 

consent  on  the  part  of  any  person,  were  inconsistent      Hoppeb. 

with  the  claimant  having  such  freehold  interest  in  the 

said  one  fifty-fourth  share  of  the  said  rent-charge  as 

would  entitle  him  to  have  his  name  inserted  on  the  said 

list  of  voters.    The  names  of  30  other  persons  whose 

names  were  contained  in  the  schedule  annexed  to  the 

case  were  in  like  manner  duly  objected  to  under  similar 

circumstances. 

The  Revising  Banister  was  of  opinion  that  inasmuch 
as  the  estate  of  the  beneficiaries  might  be  determined 
at  the  will  of  the  trustees,  the  former  had  not  such  an 
interest  in  the  rentcharge  as  entitled  them  to  vote. 
He  tlierefore  expugned  the  names  of  William  Ashworth 
and  the  said  thirty  other  persons  from  the  said  list. 

If  the  Court  should  be  of  opinion  that  the  Revising 
Barrister's  decision  was  wrong,  the  Register  was  to  be 
amended  by  restoring  the  names  of  WiUia/m  Ashworth 
and  of  the  said  thirty  other  persons  into  the  said  list. 

Oorat,  Q.C.,  for  the  appellant  The  decision  of  the 
Revising  Barrister  against  the  right  to  vote  was  wrong. 
The  deed  on  which  the  question  turns  is  a  deed  entered 
into  between  trustees  and  beneficiaries;  and  under  it 
each  beneficiary  takes  a  freehold  interest  in  one  fifty- 
fourth  share  of  a  rent-charge  of  £120  per  annum,  limited 
to  him  and  his  heirs  in  express  terms.  That  is  clearly, 
so  far  as  language  can  give  it,  a  sufficient  freehold 
interest  in  'each  beneficiary  to  entitle  him  to  the  fran- 
chise. The  Revising  Barrister  has,  however,  disallowed 
the  votes ;  because  the  deed,  after  having  in  terms 
limited  their  estates  to  each  of  the  beneficiaries  in  fee, 
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1875.        proceeds  to  reserve  to  the  trustees  the  power  of  selling 


AsBwoBTH     the  entire  rent-charge  exerciseable  by  the  trustees  at 
HoFTSB.      their  own  discretion.     But  so  long  as  the  power  to  sell 
remains  unexecuted,  it  cannot,  it  is  submitted,  affect 
the  nature  of  the  estates  which  have  been  created  by 
the  same  deed  under  which  the  power  to  sell  arises,  and 
which  vest  at  once  by  the  operation  of  the  deed.    That 
the  estates  would  vest  in  such  a  case,  subject  to  the 
power  of  divesting  them,  seems  clearly  laid  down  in  the 
text-books.    In  Sugden  on  Powers,  8th  ed.  p.  462,  it  is 
said  ''there  is  a  striking  distinction  between  estates 
actually  limited  in  a  settlement  with  a  power  of  revoca- 
tion, and  estates  limited  in  default  of  the  exercise  of  a 
preceding  power  of  appointment    In  the  first  case  the 
estates  are  vested,  subject  to  be  revoked,  or  defeated,  by 
the  exercise  of  the  power."    To  the  question  whether  in 
the  present  case  the  trustees  could  exercise  the  power 
of  sale  for  their  own  benefit,  and  put  the  proceeds  of 
the  sale  into  their  pockets,  the  answer  must  be  that 
they  clearly  could  not.    In  the  event  of  a  sale  taking 
place,  they  must  either  hold  the  proceeds  for  the  benefit 
of  the  beneficiaries  or  invest  them  for  their  benefit 
in  other  hereditaments  under  the  powers  contained  in 
sec.  4  of  23  and  24  Vict  c.  145.    That  the  trustees 
could  not,  on  selling,  apply  the   proceeds  for  their 
own  benefit,  is  apparent  from  the  whole  scope  of  the 
deed.    On  the  face  of  it,  it  appears  to  be  a  trust  deed, 
entered  into  between  trustees  and  beneficiaries.    Its 
object,  as  stated  in  the  deed,  is  the  carrying  out  of  an 
agreement  for  the  sale  to  each  beneficiary  of  one  fiifty- 
fourth  share  of  a  rent-charge,  and  the  consideration  for 
the  sale^  which  it  specifies,  is  one  of  value.    Further^ 
the  beneficiaries  have  the  power  of  selling  their  interest^ 
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though  no  doubt  controlled  by  the  power  of  pre-emption        1875. 
in  the  trustees  at  arbitration  prices.     But  the  circum-     Ashwobth 
stance  of  the  beneficiaries  having  the  power  to  sell  at      Hopfxb. 
all  is  clearly  inconsistent  with  a  construction  of  the 
deed,  which  would  give  to  the  trustees  an  over-riding 
power  of  sale,  which  they  could  exercise  for  their  own 
benefit  as  and  when  they  might  ^think  fit    Whether 
the  power  of  sale  in  the  trustees  be  a  power  to  sell  the 
interest  of  each  beneficiary  separately,  or  only  to  sell 
the  entire  rent-charge,  may  not  be  absolutely  clear  on 
the  terms  of  the  deed,  but  it  is  submitted  that  the 
former  is  the  true  construction. 

Secondly,  even  assuming  the  above  proposition,  which 
is  denied,  viz.,  that  the  trustees  could,  if  they  sold,  apply 
the  proceeds  of  the  sale  to  their  own  benefit,  that,  it  is 
submitted,  would  not  prevent  the  freehold  estates 
created  by  the  deed  from  vesting,  subject  to  being 
divested  when  the  power  was  executed* 

[On  this  point  he  referred  to  Coke  Idtt  42a ;  Wynne 
V.  WyTine  (a),  and  Davis  v.  Waddvngton  (6).] 

Hdtoards,  Q.C.  for  the  respondent. 

The  decision  of  the  Revising  Barrister  was  right. 
Although  the  deed  is  not  foimd  to  be  fraudulent  within 
the  10  Anne  c.  23  it  is  obviously  framed,  not  merely  for 
the  purpose  of  manufacturing  votes,  which  would  not 
per  se  be  illegal,  but  of  placing  those  who  under  the 
deed  are  nominally  the  beneficiaries  in  a  condition 
which,  must  render  it  impossible  that  the  franchise, 
which  is  said  to  be  conferred  on  them,  could  ever  be 
exercised  with  fr-eedom  or  independence.     The  interest 

(a)  2M.^0.19n{9,).  {h)l  LtUw.  159;  8,  C,  7  MJkO. 

87,  ft  45,  n  (a). 
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1875.  of  the  beneficiaries  under  the  deed  is  made  absolutely 
AsHwoBTH  dependent  on  the  will  of  others,  and  though  no  doubt 
HoPFiB.  by  ^he  language  of  the  deed  these  other  persons  are 
styled  trustees,  they  have  really  the  complete  control 
over  those  who  are  in  name  the  beneficiaries.  These 
so-called  trustees  can  at  any  moment  and  at  their  own 
mere  discretion  dispose  of  the  interest  of  any  beneficiary 
absolutely,  the  transparent  object  of  such  a  provision 
being  to  control  the  mode  in  which  the  vote  is  to  be 
exercised.  The  power  which  is  vested  in  the  trustees  to 
sell  is,  it  is  submitted,  a  power  not  simply  to  sell  the 
entire  rent  charge,  but  at  any  moment  to  intervene  and 
sell  the  share  of  any  one  of  the  beneficiaries.  The 
deed  is  wholly  silent  as  to  the  proceeds  of  the  sale. 
There  is  nothing  in  its  terms  to  create  a  trust  of  those 
proceeds  for  the  beneficiaries,  and  it  is  submitted  that 
no  such  trust  wiU  arise  by  impUcation. 

[Akchibald,  J.  How  do  you  reconcile  with  that 
view  the  power  which  the  beneficiaries  seem  to  have  to 
sell,subject  to  the  right  of  pre-emption  by  the  trustees  at 
arbitration  prices  ?] 

A  person  may  desire  to  withdraw  when  no  election  is 
impending.  A  provision  is  therefore  inserted  to  enable 
him  to  do  so,  and  in  such  a  case  to  receive  firom  the 
trustees  a  price  to  be  fixed  by  arbitration.  But  that 
clause  does  not  conflict  with  the  existence  of  an  over- 
ruling power  in  the  trustees,  which,  if  the  voter  could 
not  be  depended  on  for  his  support,  would  inevitably  be 
exercised  when  an  election  was  impending.  The  23  and 
24  Vict  c.  145,  s.  4,  it  is  submitted,  does  not  apply. 
The  words  "  such  sale  "  in  that  section  refer  to  a  sale  by 
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trustees  under  an  instrument  creating  a  trust  within  the        1875. 
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1st    section.    Here^  in   the  event  of  a  sale  by  the     ashwobth 
trustees,  there  is  clearly  no  express  trust  created  as  to       Hofpbb. 
the  proceeds,  and  whether  or  not  there  be  a  resulting 
tnist  must  be  gathered  as  a  question  of  intention  from 
the  whole  scope  of  the  instrument.     The  rule  on  this 
subject  is  thus  stated  as  regards  devises  in  Levmv  on 
Trusts,  6th  ed.  p.  129,  *'  no  positive  rule  can  be  laid 
down  in  what  cases  the  devise  will  carry  with  it  a 
beneficial  character,  and  in  what  it  would  be  construed 
a  trust ;  but  on  all  occasions  the  Court,  refusing  to  be 
governed  by  mere  technical  phraseology,  extracts  the 
probable  intention  of  the  settlor  from  the  general  scope 
of  the  instrument"     The  rule  cannot  be  limited  to 
wills,  but  must  apply  equally  to  settlements  and  other 
deeds  such  as  that  now  under  consideration  ;  and  if  so 
the  question  resolves  itself  simply  into  a  question  of 
intention.    Then  can  any  doubt  exist  as  to  what  the 
intention  was.     Obviously  to  place  the  beneficiaries  at 
the  mercy  of  the  trustees,  and  forfeit  their  interests  if 
they  shewed  any  sign  of  independence.    That  being 
the  object  of  the  deed,  why  should  the  Court  imply  a 
trust  which  would  be  at  variance  with  such  an  inten- 
tion.    It  would  be  clearly  at  variance  with  it  to  imply 
that,  in  the  event  of  a  sale,  there  would  be  a  trust  of 
the  proceeds  for  the  benefit  of  the  beneficiaries,  since 
that  would  render  the  beneficiaries  less  at  the  mercy  of 
the  trustees.    The  deed  itself  is  significantly  silent  as 
to  any  such  trust,  whereas,  if  such  had  been  the  inten- 
tion of  the  framers,  a  few  words  would  have  sufiSced 
to  express  the  trust  and  place  its  existence  beyond 
question. 

Next  as  regards  the  authorities.    No  case  in  election 
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1875.  law  has  ever  yet  decided  that  words,  primd  fddef  suffi- 
Abrworth"  dent  to  confer  a  life  estate,  or  a  fee  simple,  will  have 
HopFiB.  ^^^  effect  of  conferring  the  right  to  vote  as  a  freeholder, 
when  the  interest  is  made  determinable  at  the  will  of 
of  the  grantor.  The  language  of  Rogers  on  Elections, 
11th  ed.  p.  14,  seems  to  imply  that  in  the  author's 
opinion  they  would  not.  The  beneficiaries  are  here  the 
grantees,  the  trustees  the  grantors  ;  and  the  interest  of 
the  beneficiaries  is  determinable  at  the  will  of  the 
trustees.  It  must  be  admitted  that  in  Co,  LUt,  42a,  it 
is  said  that  "  a  man  may  have  an  estate  for  terme  of 
life  determinable  at  will ; "  which  position  Coke  illustrates 
as  follows  :  '^  As  if  the  king  doth  grant  an  office  to  one 
at  will,  and  grant  a  rent  to  him  for  the  exercise  of  his 
office  for  the  term  of  his  life,  this  is  determinable  upon 
the  determination  of  his  office.'^  The  above  passage 
from  Coke  upon  Littleton  is  cited  by  Serjeant 
Mam/nvag  in  his  note  to  Da/via  v.  WaddAngton  (a)  as 
being  at  variance  with  the  decision  arrived  at  in  that 
case,  and  from  the  tenor  of  the  note  it  woiild  appear 
that  Serjeant  Manni/ng  disapproved  of  that  decision. 
But  Davis  v.  Waddington  (b)  has  ever  since  been 
upheld,  as  laying  down  sound  electoral  law. 

[Grove,  J.  Do  you  contend  that  we  can  put  a 
different  construction  on  the  limitation  in  the  deed 
according  as  a  vote  is  claimed  in  respect  of  it,  or  some 
other  right  ?] 

[Archibald,  J.  Besides  the  citation  from  Coke  on 
Littleton,  Serjeant  Manning  quotes  the  following,  per 

(a)  7  if.  &  (?.  40.  (6)  1  Lutto,  159  -,8,0.7  M^  G.  37. 
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Brian,  C.  J.  (a) :  "  A  lease  expressed  to  be  detenninable       1875. 


295 


at  the  will  of  the  lessor  only,  cannot  however  take  Ashwobth 
effect  as  a  conditional  lease  for  life,  v/ifUe88  the  forms  Hoppsb. 
prescribed  for  the  pa.ssing  of  a  freehold  interest  be 
observed,  as  livery  of  seisin,  &c.'*  Suppose  an  estate 
for  life  conveyed  by  livery  of  seisin,  would  it  be  less 
an  estate  for  life,  because  it  was  subject  to  a  power 
of  revocation  J] 

Notwithstanding  the  learning  displayed  in  Serjeant 
Manning's  note,  the  case  of  Beeaon  v.  Burton  (b)  which 
followed  Davis  v.  Wiiddrnffton  (c),  fully  indorsed  the 
doctrine  there  laid  down,  that  an  interest  determinable 
at  the  will  of  the  grantor  is  not  a  freehold  interest, 
which  is  capable  of  conferring  the  franchise.  In 
Beeson  v.  Burton  (b)  although  the  Court  sustained  the 
vote,  the  ground  on  which  they  did  so  was  that  the 
interest  of  the  grantees  was  not  in  that  case  deter- 
minable at  the  mere  will  of  the  grantors,  but  that  the 
consent  of  other  parties  was  essential  to  its  determinar- 
tion.  If  in  that  case  the  power  to  determine  the 
grantees'  interest  had  been  vested  in  the  grantors  alone, 
the  Court  expressly  said  that  Davis  v.  WaddiTigton  (c) 
would  have  applied,  and  they  would  have  disallowed 
the  vote.  Beeaon  v.  Burton  (b)  resembled  the  present 
case  in  another  particular,  viz.,  that  the  creation  of  the 
interest  and  the  power  to  determine  it  were  there,  as 
here,  in  independent  clauses.  The  Court  will,  it  is  sub- 
mitted, be  disposed  to  adopt  the  principle  of  the 
modem  cases  which  have  been  decided  on  the  law  of 
elections,  even  if  they  be  opposed  to  some  of  the  dicta 


(a)  Notes  to  /)avu  v.  Waddrng-  (c)  1  Lutw,  159;  8. 0.7  M,d;  0. 

Um,1  M&Q,  47.  87. 

(6)  2  LuL  225 ;  5.  C.  12  C,B.  647. 
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1875.        in  Serjeant  Ma/n/ain^s  note.       He  referred  also  to 
AsHwoBTH     Surgess  v.   Wheats  (a),  Ashmore  v.  Leea  (b),  Steele  r. 
Hopper.       Bo8Worth  (c),  and  2  JvHst,  459. 

Chrst,  Q.  C.  in  reply.  Beliance  has  been  placed  on 
the  circumstance  that,  in  the  event  of  the  trustees 
celling  under  their  power,  the  deed  contains  no  egress 
trust  as  to  the  proceeds  of  the  sale.  But  the  answer  to 
that  argument  is  supplied  by  the  23  &  24  Vict.  c.  145. 
The  reason  why  the  trust  is  not  expressed  in  the  deed, 
is  that  those  who  framed  it  intended  the  provisions  of 
the  23  &  24  Vict.  c.  145  to  apply,  and  that  the  trust 
clauses  of  the  statute  should  be  read  into  the  deed. 
The  express  object  of  the  statute  was  to  dispense  with 
the  necessity  of  inserting  such  clauses  at  fiill  length  in 
every  instrument,  as  the  preamble  to  the  act  distinctly 
states.  With  regard  to  Davis  v.  Waddington  (d)  and 
Beeson  v.  Burton  (e)  those  cases  are  distinguishable, 
not  only  because  in  this  case  the  beneficiaries  would 
take  an  interest  in  the  proceeds  of  the  sale,  but  also 
because  the  terms  in  which  the  interest  is  created  make 
the  present  case  entirely  different  from  those  cited. 
Here  the  freehold  is  conveyed  in  the  most  apt  and 
precise  language  for  conferring  an  estate  of  fee  simple 
which  the  law  knows.  In  the  cases  cited  there  was 
nothing  of  the  kind.  The  language  relied  on  as 
creating  a  life  interest  was  in  itself  vague  and  indefinite, 
and  it  was  held  that  language  of  that  character  would 
be  controlled  and  interpreted  by  the  reservation  of  aa 


(a)  I  JBden,  177.  (d)  1  Lvtw.  159;  S.  C.TM.d:  G. 

(6)  1  IaUw.  837  \  8,  0,2  C,  B.  87. 

81.  (e)  2  Lutw,  225  ;  8.  C.  12  O,  B. 

(c)  Hopa.  ifc  PK  106  ;  &  C.  18  647. 
C.  B.,  N.  8,  22. 
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arbitrary    power  in  the  authority  from    whom    the        1875. 
appointment  emanated.     One  other  illustration  may  be     ashwokth 
put     Suppose  a  beneficij^ry  were  to  die,  would  it  be       hoppkr. 
said  that  he  had  no  transmissible  interest  ?     If  it  could 
not,  then  what  is  the  nature  of  the  interest  ?    Would  it 
not  descend  to  the  heir,  and  be  liable  to  succession  duty  ? 

LoKD  CoLERiDQE,  C.  J. — ^In  this  case  the  Revising 
Barrister  has  disallowed  the  votes,  and  the  question 
whether  he  was  right  in  doing  so  turns  on  the  coustruc- 
tion  of  a  deed.  The  deed  is  expressed  to  be  made 
between  certain  persons  called  trustee43,  and  others  who 
are  styled  beneficiaries,  and  it  recites  a  conveyance 
under  which  in  consideration  pf  the  sum  of  £2,820 
paid  by  the  trustees  certcdn  land  was  conveyed  to  uses 
limiting  thereout  to  the  trustees  a  yearly  rent  of  £120. 
This  rent  the  trustees  by  the  deed  now  under  considera- 
tion proceed  to  deal  with,  and  they  dispose  of  it  to  the 
extent  of  thirty-four  shares  of  one-fifty-fourth  each 
among  the  beneficiaries  (allotting  one  share  to  each 
beneficiary)  at  the  price  of  £52  58.  per  share,  the  re- 
maining twenty  shares  being  retained  by  the  trustees. 
It  is  material  to  examine  the  language  of  the  deed.  It 
recites  that  the  trustees  have  agreed  to  sell  to  each 
of  the  beneficiaries  one-fifty-fourth  part  of  the  said 
rent,  at  the  price  of  £52  5^.,  and  in  the  operative  part 
that  in  pursuance  of  the  agreement  and  in  considera- 
tion of  the  sum  of  £52  5^.  paid  to  the  trustees  by  each 
of  the  beneficiaries  (the  receipt  whereof  the  trustees 
thereby  acknowledge)  they  the  said  trustees  declare  and 
agree  that  they,  their  heirs  and  assigns  shall  stand 
seised  and  possessed  of  one  undivided  fifty-fourth  part 
of  the  said  yearly  rent  of  £120,  and    the   "powers 


HOPFBB. 
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1875.  ^^d  remedies  for  securing  and  enforcing  payment 
Abhwobth"  ^J^^^^f  *^^  *^®  benefit  of  the  covenants"  in  the 
^IU«  recited  indenture  in  trust  for  each  of  the  said  bene^ 
fidariea,  his  heirs  and  assigns  absolutely.  So  far 
no  one  could  doubt  that  the  words  would  create  an 
equitable  fee  in  each  beneficiary.  The  question  is 
whether  in  the  subsequent  part  of  the  deed  there  is 
anything  to  cut  down  the  fee  so  primd  facie  created, 
and  to  prevent  the  interest  being  of  a  freehold  character. 
The  deed  proceeds  to  declare  that  the  trustees  are  to 
stand  seised  and  possessed  of  the  remaining  parts  of 
and  in  the  sidd  rent  and  premises  in  trust  for  them- 
selves, their  heirs  and  assigns  as  tenants  in  common  in 
eqiaal  shares — so  that  the  beneficial  interest  in  these 
remaining  shares  continues  in  the  trustee&  Then  each 
of  the  beneficiaries  covenants  with  the  trustees  that  if 
he  shall  be  desirous  of  selling  his  ''  part,  share,  or  interest 
of  and  in  the  said  rent  and  premises/'  it  shall  first  be 
o£fered .  to  the  trustees  at  a  price  to  be  ascertained  by 
arbitration.  That  clause  does  not  in  any  way  conflict 
with  the  absolute  vesting  of  a  freehold  interest  in  each 
beneficiary.  Then  each  of  the  trustees  enters  into  a 
similar  covenant  with  his  co-trustees  for  the  o£fer  to 
them  of  his  share  at  prices  to  be  fixed  by  arbitration,  if 
he  should  desire  to  sell  it  Then  follows  this  important 
clause: — ''And  it  is  hereby  expressly  agreed  and  de- 
clared that  the  said  trustees,  or  that  the  survivors  or 
survivor  of  them,  or  that  the  heirs  of  such  survivor,  or 
that  other  the  trustees  or  trustee  for  the  time  being  of 
these  presents  shall,  respectively  have  an  absolute  power 
of  sale  over  the  said  rent  and  premises  exerciseable  at 
their  or  his  discretion  without  any  further  consent  on 
the  part  of  any  person.''    Now,  speaking  for  myself,  I 
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think  that  that  power  of  sale  extends  to  a  sale  of  each  1875. 
fifty-fourth  share,  as  well  as  to  a  sale  of  the  entire  Ashworth 
eorpu8  ;  but  whether  it  does  so  or  not  is  not  material  Hoppbb. 
to  the  conclusion  at  which  we  have  arrived.  If  the 
trustees  had  not  the  power  of  selling  each  fifty-fourth 
share  separately,  they  had  at  all  events  the  power  to  sell 
the  whole  corpus  without  the  consent  of  any  beneficiary* 
and  if  that  power  could  be  regarded  as  one  which  the  trus- 
tees could  exercise  for  their  own  benefit,  and  i^  they  were 
entitled  to  put  the  money  derived  from  such  sale  into 
their  own  pockets,  I,  as  at  present  advised,  should  be  of 
opinion  that  the  cases  of  Davis  v.  Waddington  (a)  and 
Beeson  v.  Burton  (b)  applied,  and  that  such  a  power 
operated  to  prevent  the  deed  from  conferring  a  free- 
hold estate.  But  here  I  do  not  think  that  the  true 
construction.  Here  each  beneficiary  has  paid  a  valu- 
able consideration  for  his  interest,  and  if  the  trustees 
imder  the  power  of  sale  which  is  vested  in  them  were 
to  sell,  they  clearly  could  not  be  allowed  for  their  own 
benefit  to  sell  the  interest  of  the  beneficiaries,  and  to 
put  the  proceeds  of  the  sale  into  their  own  pockets. 
Although  the  power  of  sale  is  in  terms  absolute,  and 
no  trust  of  the  proceeds  is  created  by  express  words, 
this  at  all  events  is  to  be  collected  from  the  deed,  that 
the  trustees  cannot  by  exercising  that  power  forfeit  the 
interest  of  the  beneficiaries.  If  under  that  power  a 
sale  takes  place,  the  proceeds  must  either  be  invested 
in  other  hereditaments,  upon  the  same  trusts,  or  else 
their  proportion  of  the  money  must  be  paid  over  to  the 
beneficiaries.  And  that  to  my  mind  shows  that  until 
a  sale  does  take  place  there  is  a  freehold  interest  in 

(a)  1  Lutv>.  159  ;  S.CIM.Jb  (6)  2  Lutw,  225  ;  8,  C  12  C.  B. 

O.  87.  647. 

VOL.   IL     H.  C.  T 
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1875.  each  beneficiary.  It  may  be,  as  has  been  suggested  in 
AsHwoBTH  argument^  that  a  fraud  on  election  law  was  here 
HowHL  intended— though  the  Revising  Barrister  has  not  found 
that  it  was.  It  may  be  that  the  object  of  those  who 
framed  this  deed  was,  not  merely  to  create  votes,  which 
they  may  do  where  the  conveyance  is  bond  fide,  but  to 
retain  an  absolute  power  over  the  voter  by  enabling 
the  trustees  at  any  moment  to  forfeit  his  interest  If 
indeed  that  were  the  object  of  the  deed,  I  am  of 
opinion  that  here  it  has  not  been  attained,  since  if  the 
trustees  sell,  they  must  at  all  events  account  to  the 
beneficiaries  for  the  proceeds  of  the  sale.  I  am  of 
opinion  that  the  decision  of  the  Revising  Barrister 
must  be  reversed. 

Grove,  J.  I  am  of  the  same  opinion.  Upon  the 
question  whether  a  conveyance  to  a  man  and  his  heirs, 
subject  to  a  power  of  revocation  at  the  will  of  the 
grantor,  is  the  conveyance  of  a  freehold  interest,  it  is 
unnecessary  to  express  an  opinion.  I  am  certainly  not 
satisfied  that  it  is  not,  and  the  passage  from  Co.  Litt, 
42a,  which  is  also  cited  in  Comyn'a  Digest  (a),  as  well 
as  the  authorities  collected  by  Serjeant  Manning  in  his 
note  to  Davis  v.  Waddington  (6),  seem  to  show  that 
where  the  language  is  such  as  to  confer  freehold  estate, 
it  is  freehold  notwithstanding  it  be  defeasible  at  the 
will  of  the  grantor.  That,  However,  it  is  unnecessary 
to  decide.  So  also  it  is  unnecessary  to  decide  whether 
the  power  of  sale  extends  to  a  sale  of  each  fifty-fourth 
share,  as  well  as  to  a  sale  of  the  entire  rentchaige. 

(a)  Chmyn't    DigeH  (Tit)  E«-  for  life  in    the  rent,  though  it 

tates,   E.   1  :    "So    if    the    king  determines  with  the  office.'* 
grants  office  at  will  and  a  rent  {h)  7  M.  «t  O.  45. 

for  it  for  his  life  ;  he  has  an  estate 
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The  point  on  which  I  base  mj  opinion  here  is  that        1875. 
this  power  of  sale  cannot  be  construed  as  a  power     Abhwobth 
existing  for  the  mere  benefit  of  the  trustees,  but  as  a      hoppbb. 
power  for  the  benefit  of  the  beneficiaries.     We  must 
look  exclusively  to  the  language  of  the  deed,  since 
there  are  no  extraneous  fiicts  found  which  can  guide  our 
decision.     The  question,  therefore,   is  whether  when 
these  thirty-four  persons    have  each  paid  a  sum  of 
£52  5^.  for  a  thing  which  by  the  teniis  of  the  deed  is 
to  be  held  in  trust  for  each  of  them  and  his  heirs 
absolutely,  they  have  paid  those  sums  in  order  to  pur- 
chase what  is  really  in  substance  nothing,  while  those 
who  have  sold  to  them  and  received  the  money  can 
immediately  afterwards  sell  again,  and  put  the  pro- 
ceeds of  the  sale  into  their  own  pockets.     I  own  that 
such  a  construction  of  the  deed  appears  to  me  un- 
reasonable.    In  the  deed  the  sellers  are  named  trustees 
— a  word  which  on  the  suggested  construction  would  be 
idle — and  the  other  parties  who  have  paid  substantial 
value  for  what  they  purchase,  beneficiaries ;   and  in 
construing  the  deed  I  entertain  no  doubt  that  a  Court 
of  Equity  would  hold,  in  the  event  of  the  power  being 
exercised,  that  there  was  a  resulting  trust  of  the  pro- 
ceeds for  the  benefit  of  the  beneficiaries.     If  necessary, 
I  also  think  that  would  be  supplied  by  the  23  &  24 
Vict,  c.  145,  but  I  do  not  think  it  is  required.     The 
deed  is  apparently  within  sec.   1,  as  a  deed   which 
names  trustees  and  declares  that  they  shall  have  a 
power    of  sale  over    ''the   hereditaments  named   or 
referred  to  in  such  deed,''  and,  if  so,  the  provisions  of 
sec.  4  apply  to  a  sale  by  the  trustees  under  the  power 
contained  in  the  deed.     Upon  these  gro\mds  I  am  of 
opinion   that  each   of  these  beneficiaries   did  take  a 

Y  2 
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1875.        freehold  interest  in  the  rentcharge,  and   that  conse- 
AsHwoRTH     qnently  the  decision  of  the  Revising  Barrister  against 
Hopper.       t^eiT  right  to  vote  must  be  reversed. 

Archibald,  J.    I  am  of  the  same  opinion.     The 
sole  question  here  is  whether  the  appellant  takes  a 
freehold  interest.     That  turns  on  the  construction  of  a 
deed  which  we  must  construe  without  any  regard  to 
the  motives  of  the  grantor,  just  as  if  it  were  a  deed 
for  carrying  out  some  family  arrangement,  or  for  any 
other  purpose.     Now  the  language  of  the  earlier  part 
of  this  deed  is  undoubtedly  such  as  to  create  a  free- 
hold  interest,  and    in  apt    terms.     Whether  if   the 
power  of  sale  could  be  construed  as  Mr.  Edwards  con- 
tends, it  would  then  operate  to  cut  down  the  words  by 
which  a  freehold  is  created,  and  by  this  means  the  case 
of  Davis  V.    WaddiTigton  (a)  be  made  to  govern  the 
present,  is  a  matter  on  which  I  guard   myself  from 
expressing  an  opinion.     I  am  clearly  of  opinion  that 
the  power  of  sale  cannot  be  so  construed.      The  appel- 
lant has  paid  value  for  his  interest,  the  deed  contains 
ample  words  to  show  that  it  is  freehold,  and  express 
provision  is  made  for  the  appellant's  disposing  of  it. 
He  is  to  do  so  at  a  price  to  be  fixed  by  arbitration  if 
the  trustees  desire  to  purchase  it.     I  think  that  under 
these  circumstances  it  would  be  a  strong  thing  to  hold 
that  the  general  power  of  sale  contained  in  the  deed 
is  one  that  can  be  exercised  by  the  trustees  for  their 
own  beqefit  to  the  exclusion  of  the  beneficiaries.     I 
think  that  that  power,  if  exercised   at  all,  must  be 
exercised  for  the  benefit  of  the  beneficiaries,  and,  if  so^ 

(a)  1  l/ulw.  159 ;  8.0.7  M.  it  G,  37. 
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it  cannot  avail  to  cut  down  the  freehold  interest  which        1875. 


the  earlier  part  of  the  deed  creates.  Asuwobth 

If  any  doubt  could  exist  on  equitable  principles,  I       hopfeb. 
think  the  23  &  24  Yict.,  c.  145   applicable,  and  that 
we  must  read  the  statute  as  if  the  clauses  which  it 
supplies  were  embodied  in  the  deed 

Decision  reversed. 

Solicitors — ^For  Appellant,   Ridsdale,    Craddock,  and 

Ridadcde,  for  Robinson  &  Sons,  Black- 
bicm. 

For  Respondent,  Robinson  <fe  Preston,  for 
J.  and  W.  Eastham,  Clitheroe, 
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Haegreaves,  Appellant ;  Hopper,  Respondent. 

1875.         A  '^  ^  Court  held  by  one  of  the  Barristers  appointed 
Nofv,  16.  to    revise  the    lists  of   voters    for    the    North 


One  who  is  Eastern   Division  of  the  County  of  Lancaster,  John 

ondOT  a^  on 

the  siHt  of  Hopper,  junior,  of  &c.,  duly  objected  to  the  name  of 

July  is  not  -         »     ^^ 

entitled  to  be  Joseph  Harffveaves. 

^raooeecUng       ^^  Dame    of   the   said   Joseph  Hargreaves    was 

thonlriTtiien  inserted  by  the  overseer  in  the  list  of  persons  entitled 

Jl^tTt^  to  vote  in  the  election  of  a  knight  or  knights  of  the 

county  oocu'  ghire  for  the  said  division  in  respect  of  his  occupation 

pation  fran-  *  ^ 

chise,  oon-  as  tenant  of  a  house  and  shop  at  New-haU-hey  Bridge 

feiredbyaea6  *  *f  v 

of  the  Repre-  within  the  said  township  of  the  rateable  value  of  £12 

■entation  of 

the  People  or  Upwards. 


Act,  1867. 


It  appeared  by  the  evidence  that  the  said  Joseph 
Hargreaves  had  occupied  the  said  shop  for  two  years 
or  thereabouts,  but  that  he  only  attained  the  age  of 
twenty-K)ne  after  the  expiration  of  the  qualifying  year 
namely  on  the  16th  of  September,  1875. 

It  was  contended  on  behalf  of  the  said  John  Hopper 
that  the  said  Joseph  Hargreaves  was  not  entitled  to 
have  his  name  retained  in  the  said  list  under  the  6th 
section  of  the  Representation  of  the  People  Act,  1867, 
because  he  had  not  as  a  person  of  full  age  occupied 
the  said  premises  during  the  whole  or  any  part  of  the 
qualifying  year. 

The  Revising  Barrister  concurred  in  this  view  and 
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struck  off  the  name  of  the  said  Joseph  Hargreavea        1875. 
from  the  said  list.  Habobkaves 

If  the  Court  should  be  of  opinion  that  the  decision       Hoppbb. 
of  the  Revising  Barrister  was  wrong  the  Register  was 
to  be  amended   by  restoring  the  name  of  the  said 
Joseph  Hargreavea  on  the  said  list. 

OoTst,  Q.C.,  for  the  appellant.  The  appellant  was  of 
full  age  at  the  time  of  the  revision^  though  not  on  the 
31st  of  July  and  the  question  is  whether  the  Revising 
Barrister  was  right  in  holding  that  under  these  circum- 
stances he  was  not  entitled  to  be  registered.  It  is  sub- 
mitted that  the  Revising  Barrister  was  wrong.  The 
sections  on  which  the  question  turns  are  sec.  40  of 
6  Vict,  a  18,  and  sec.  6  of  the  Representation  of  the 
People  Act>  1867,  and  it  will  be  seen  on  referring  to 
these  sections  that  although,  in  order  to  entitle  a  man 
to  be  registered)  his  title  must,  as  regards  the  subject 
matter  which  qualifies,  be  complete  on  the  31st  of 
July,  it  is  sufficient  as  regards  his  personal  capacity  if 
it  be  complete  at .  the  time  of  the  revision.  Section  6  of 
the  Representation  of  the  People  Act,  1867,  says  "  Every 
man  shaU  ....  be  entitled  to  be  registered  as 
a  voter,  and  when  registered  to  vote  ....  who 
is  qualified  as  follows ;  (that  is  to  say)  1.  /;9  of  full 
age,  and  not  subject  to  any  legal  incapacity."  The 
period  there  referred  to  is  clearly  the  period  of  the 
revision.  There  is  nothing  in  the  context  to  justify 
the  straining  of  language  which  would  be  involved  in 
construing  the  word  "  is  "  to  mean  "  was  on  the  31st  of 
July  preceding."  As  regards  the  construction  of  sec. 
40  of  the  6  Vict.,  c.  18,  though  there  is  no  actual 
decision  on  the  point,  there  is  the  express  opinion  of 
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1876.  ^le,  C.  J.,  in  Powell  v.  Bradley  (a),  in  favonr  of  the 
Haboreaybs  construction  contended  for.  Section  4fO  enacts  that  in 
HoFPSB.  cases  of  objection  the  Revising  Barrister  shall  require 
it  to  be  proved  that  the  person  objected  to  "was 
entitled  on  the  last  day  of  July  then  next  preceding 
to  have  his  name  inserted  in  the  list  of  voters  in 
respect  of  the  qualification  described  in  such  list ;  and 
in  case  the  same  shall  not  be  proved  to  the  satisfaction 
of  such  Barrister,  or  in  case  it  be  proved  that  such 
person  was  then  incapacitated  by  any  law  or  statute 
from  voting  in  the  election  of  members  to  serve  in 
Parliament,  such  Barrister  shall  expunge  the  name  of 
every  such  person  from  the  said  lists."  In  PoweU  v. 
Bradley  (a),  Srle,  C.  J.,  was  of  opinion  that  the  decision 
of  the  Revising  Barrister  having  been  substituted  for 
what  formerly  took  place  at  the  polling  booth,  the 
time  with  reference  to  which,  under  sec.  40,  the 
capacity  of  the  voter  must  be  ascertained  was  when  he 
presented  himself  before  the  Revising  Barrister  in 
support  of  his  claim,  as  formerly  the  question  would 
have  arisen  when  he  presented  himself  at  the  polling 
booth.  And  in  Haward  v.  Lord  Rendlesham  (6),  the 
opinion  thus  .expressed  by  Erle^  C.  J.,  as  to  the  con- 
struction of  sec.  40  was  referred  to  by  Lord  Coleridge^ 
C.  J.,  without  disapproval,  though  no  doubt  the  point 
was  not  material  to  the  decision  of  the  case  which  was 
then  before  the  Court.  The  point  cannot  be  confined 
to  the  question  of  infancy,  but  must  apply  equally  to 
every  kind  of  incapacity,  and  the  effect,  if  the  conten- 
tion for  the  respondent  prevail,  would  be  in  the  case 
of  a  peer  created   after  the  31st  of  July,  that  the 

(a)  Hopw.  dfc  Ph,  162, 163 ;  S,  Q,  (6>  AjU€,  p.  184 ;  S.CLIL^ 

•        18  a  B.,  N.  iS.,  69,  70.  C.  P.  268. 
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Revising  Banister  could  not  decline  to  register  bim  as        1875. 


a  voter^  even  though  he  were  duly  objected  to.  Habobbavbs 


V. 
HOFPEB. 


No  one  appeared  on  behalf  of  the  respondent. 

Lord  Coleridge,  C  J.  I  am  of  opinion  that  the 
decision  of  the  Bevising  Barrister  should  be  affirmed. 
The  objection  to  the  vote  is  that  the  appellant  was  not 
entitled  to  be  on  the  register,  because,  though  of  full 
age  at  the  date  of  the  revision,  he  was  not  of  full  age 
on  the  Slst  of  July  next  preceding.  In  every  other 
respect  it  must  be  taken  that  he  was  didy  qualified. 

The  section  which  regulates  the  proceedings  in  the 
Court  of  Bevision  is  sec.  40  of  the  6  Vict.  c.  18,  which 
enacts  that,  in  cases  of  objection — and  the  present  is 
such  a  case — aftet  the  notices  of  objection  are  proved, 
the  Bevising  Barrister  "shall  then  reqidre  it  to  be 
proved  that  the  person  so  objected  to  was  entitled  on 
the  last  day  of  July  then  next  preceding  to  have  his 
name  inserted  in  the  list  of  voters  in  respect  of  the 
qualification  described  in  such  list ;  and  in  case  the  same 
shall  not  be  proved  to  the  satisfaction  of  such  barrister^ 
or  in  case  it  shall  be  proved  that  such  person  was  then 
incapacitated  by  any  law  or  statute  from  voting,  such 
barrister  shall  expunge  the  name  of  every  such  person 
from  the  said  lists.'*  Now  on  the  31st  of  July  the 
appellant  was  not  entitled  to  be  on  the  list  of  voters,  for 
he  was  then  subject  to  disqualification  as  not  being  of 
full  age.  We  *  have  been  pressed,  however,  with  the 
language  of  the  sixth  section  of  the  Bepresentation  of 
the  People  Act,  1867,  which  enacts  that "  Every  man 
shall  ....  be  entitled  to  be  registered  as  a  voter, 
and  when  registered  to  vote  ....  who  is 
qualified  as  follows ;  (that  is  to  say)— 1.  "  Is  of  full  age 


308  MICHAELMAS  TERM, 

1875.  c^d  not  subject  to  any  legal  incapacity."  And  reliance 
HabgrbavbT  ^^  placed  on  the  use  of  the  word  "  is."  But  in  sub- 
H  ^  KB.  action  2,  which  immediately  follows,  the  words  em- 
ployed are  **  la  on  the  last  day  of  Jvly  in  any  year 
.  .  .  .  the  occupier,  &c/'  language  which  shews  that 
in  sub-section  2,  at  all  events,  "is"  must  be  read 
"  was/'  becaiise  the  Bevision  cannot  take  place  till  after 
the  31st  of  July,  and  it  would  seem  reasonable  that  the 
word  "  is  •'  should  receive  the  same  construction  in  both 
sub-sections.  If  any  doubt,  however,  could  exist,  it  is 
put  an  end  to  by  sec.  59,  by  which,  as  far  as  is  consistent 
with  its  tenor,  the  Act  of  1867  is  to  be  construed  as 
one  with  the  Registration  Acts.  So  construing  it  I 
read  sec.  6  as  follows,  "Every  man  ....  shall 
be  entitled  to  be  registered  "  who  is  ciccording  to  the 
Registration  Acta  of  full  age,  which  one  who  is  not  of 
full  age  on  the  Slst  of  July  preceding  the  revision  is 
not.  We  have  been  further  pressed  with  the  case  of 
Powell  V.  Bradley  (a),  a  decision  of  this  Court,  and  no 
doubt  if  what  was  there  decided  had  been  in  point,  I 
should  have  required  some  very  strong  argument  to 
induce  me  to  depart  from  its  authority.  But  the 
decision  in  Powell  v.  Bradley  (a)  was  perfectly  correct. 
In  that  case  the  claimant  had  attained  the  age  of  21  in 
March  of  the  qualifying  year  ;  consequently  he  was  of 
full  age  on  the  Slst  of  July  ;  it  was  contended  that  to 
entitle  him  to  be  registered  he  should  have  been  of  full 
age  for  the  whole  12  months  preceding  the  Slst  of 
July,  a  requirement  which  the  Court  rightly  held  was 
not  contained  in  the  Act  of  Parliament.  It  is  true 
that  the  judgment  of  Erie,  C.  J.  contains  some  ex- 
pressions which  seem  to  point  to  the  revision  as  the 
time  in  reference  to  which  the  Revising  Barrister  has 

(a)  ffopuf.  <Cr  PL  162, 168 ;  S.C.1B  C.  A,  N.  &,  69,  70. 
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to  ascertain  whether  the  voter  is  of  full  age  ;  but  those  1875. 
expressions  were  quite  unnecessary  to  the  decision.  I  habgbeaveb 
do  not  observe  that  any  of  the  other  judges  concurred  hower. 
in  them  ;  nor  can  I  myself  agree  with  that  part  of  the 
judgment.  Some  language  of  my  own  in  Lord  Bendle- 
sham  V.  Haward  (a)  (the  first  case  in  which  I  pro- 
nounced judgment  in  this  Court)  has  been  also  quoted,  in 
which  I  appear  to  have  referred  to  that  part  of  the 
Chief  Justice's  judgment  in  Powell  v.  Bradley  (6),  as 
having  laid  down  the  law  as  I  have  stated.  I  fear  that 
in  that  case  I  followed  the  example  of  Erie,  C.  J.,  in 
saying  more  than  was  necessary  for  the  decision  of  the 
case.  If,  however,  I  am  supposed  to  have  expressed  any 
opinion  there  which  is  at  variance  with  our  present 
decision,  I  do  not  hesitate  to  say  that  such  an  ex- 
pression of  opinion  was  wrong. 

Qbove,  J.  In  this  case  I  own  I  entertain  considerable 
doubt,  arising  from  the  reluctance  which  I  feel  at 
departing  from  the  words  of  an  Act  of  Parliament ;  and 
if  it  had  been  possible  to  have  fulfilled  both  the  enact- 
ments which  have  been  referred  to  without  any  altera- 
tion in  the  language  I  should  have  felt  bound  to  differ. 
My  Lord  has  however  pointed  out  that  in  sec.  6  of  the 
Representation  of  the  People  Act,  1867,  the  word  "  is  " 
must,  where  it  occurs  in  sub-section  2,  be  necessarily 
read  in  the  past  tense,  since  the  revision  cannot  be  held 
till  after  the  31st  of  July  ;  and,  having  regard  to  the 
fact  that  the  Act  of  1867  is  to  be  construed  as  one  with 
the  Registration  Acts,  I  am  not  prepared  to  dissent  from 
the  opinion  at  which  the  Court  have  arrived. 


{a)  AnUy  p.  184 ;  S,  C.  L.  R,  9  (6)  Howo,  A  Ph,  162,  168  ;  S. 

C.  P,  256.  a  18  a  B.  N.  S.  69,  70. 
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1876.  Archibald,  J.      I  entirely  concur   in  the  opinion 

HABOBsIm   '^^^^^  ^7  ^^^  ^^  expressed.  By  the  59th  section  we  are 

„  ^'  to  read  the  Act  of  1867,  so  far  as  is  consistent  with  its 

HOFFSB. 

tenor,  as  one  with  the  Registration  Acts.  So  reading  it, 
I  come  to  the  conclusion  that  sec.  40  of  the  Registration 
Act,  and  sec.  6  of  the  Representation  of  the  People 
Act,  1867,  both  refer  to  the  31st  of  July  as  the  time  at 
which  the  voter  must  be  of  full  age,  as  it  is  also  the 
time  at  which  he  must  be  proved  to  be  otherwise 
entitled  in  respect  of  the  described  qualification.  I 
think  that  when  read  together  there  is  no  conflict 
between  the  two  enactments. 

Decision  affirmed. 


Solicitors — For    Appellant,    Ridadale,    Craddock,   Jk 

Ridsdale,  for  Robinson  Jk  Sons,  Black- 
bum. 
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Wood,  Appellant ;  Hopper,  Respondent. 

A  T  a  Court  held  by  one  of  the  Barristers  appointed        1875. 
to  revise  the  lists  of  voters  for  the  north-eastern         ^'  ^' 

diwsion  of  the  County  of  Lancaster,  John  ffopp&r,  ^ow"^"*^ 

junior,  of  &c.,  duly  objetted  to  the  name  of  WiUiam  ^l^^j^' 

Wood  beinfif  retained  on  the  retnster  of  voters  for  the  ^"*  together 

^  ®  ezoeedinsr  40b. 

township  of  Blackbv/m,  in  the  said  division,  in  respect  ^  annual 

value,  18  en- 

of  freehold  rentcharges.      The  title  deeds  of  the  said  tiUed  to  the 

,  •       •  J         county  fran- 

William  Wood  were  produced,  from  which  it  appeared —  chise  as  owner 

1.  That  by  an  indenture,  dated  December  11th,  1857,  ment"  of  the* 
made  between   WUlia/m  Ainaworth  of  the  first  part,  ^S^ins  Hot! 
John  Kenyon  of  the  second  part,  and  Edward  Clark  ^h^h  the 
of  the  third  part,  a  plot  of  land  in  Alma  Street,  Black-  ^e  o^ 
bum.  was  conveyed  to  uses  for  securing  the  payment  for  ^^ 
ever  thereout  of  the  yearly  rentcharge  of  £1  58.,  and 

subject  thereto,  to  the  use  of  the  said  John  Kenyon, 
his  heirs  and  assigns,  for  ever. 

2.  That  by  another  indenture,  dated  the  12th  January, 
1869,  made  between  the  said  WiUiam  Ainsworth  of  the 
one  part,  and  Thxymas  Dewhv/rat  of  the  other  part, 
another  plot  of  land  adjoining  the  before  mentioned 
piece,  was  conveyed  to  uses  for  securing  the  payment 
for  ever  thereout  of  the  yearly  rentcharge  of  £1  3«.  7d., 
and  subject  thereto,  to  the  use  of  the  said  Thomas 
Dewhurst,  his  heirs  and  assigns,  for  ever. 

3.  That  by  an  indenture,  dated  20th  October,  1869, 
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1875.        made  between  Jamea  Stott  and  Leonard  WUMnson  of 


Wood        ^^^  first  part,  Nancy  Ainaworth  of  the  second  part, 

HowiB.      Robert  Collinaon  Mellor  of  the  third  part,  and  WiUiam 

Wood  of  the  fourth  part,  the  said  yearly  rentcharges 

were  conveyed  unto  and  to  the  use  of  the  said  WiUiam 

Wood,  his  heirs  and  assigns,  for  ever. 

It  waa  contended,  on  the  part  of  the  objector,  that 
the  said  William  Wood  was  not  entitled  to  have  his 
name  retained  on  the  said  list  of  voters,  inasmuch  as 
neither  of  the  said  rentcharges  was  of  the  value  of  40s. 
a-year,  whilst  the  language  of  the  statute  8  Henry  6, 
c.  7,  as  to  who  shall  be  choosers,  says,  "  whereof  every 
one  of  them  shall  have  free  land  or  tenement  of  the 
value  of  40tf.  by  the  year ;"  from  which  it  was  argued, 
that  a  rentcharge  being  a  tenement,  and  the  word 
tenement  being  used  in  the  statute  in  the  singular 
number,  it  is  impossible  to  add  two  rentcharges  or  two 
tenements  together  to  make  up  the  requisite  value. 

That  a  rentcharge  was  so  called  because  of  the  power 
of  distress  contained  in  the  deed  creating  the  same; 
and  in  each  of  the  above  cases  the  power  of  distress  was 
confined  to  the  particular  plot  from  which  the  rent- 
charges  issued  respectively. 

The  Revising  Barrister  concurred  in  this  view,  and 
expunged  the  name  of  the  said  WiUia/m  Wood  from 
the  said  list 

The  same  point  of  law  was  also  raised  in  the  case  of 
another  person,  whose  name  was  given  in  the  schedule, 
and  the  Revising  Barrister  ordered  the  two  appeals  to 
be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Revising  Barrister  was  wrong,  the  register  was  to 
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Wood  and  of  the  said  other  person.  Wood 


Oorat,  Q.C.,  for  the  appellant :  The  Revising 
Barrister  appears  to  have  thought,  that  the  word 
''  tenement  "  being  used  in  the  8  Hen.  6,  c.  7,  and  a 
rentcharge  being  a  "  tenement/'  two  rentcharges  could 
not  be  joined  to  make  up  the  qualification.  But  it  is 
submitted  that  his  construction  of  the  statute  was  clearly 
wrong.  The  statute  does  not  give  the  franchise  to  those 
who  have  "  a  tenement/'  but "  free  land  or  tenement/'  of 
the  required  value.  Two  pieces  of  land  in  the  same 
county  could  clearly  be  joined  to  make  up  the  value  of 
the  qualification,  and  why  not  two  rentcharges  ?  The 
wordsy  which  appear  in  the  translation  of  the  statute  as 
follows,  **  whereof  every  one  of  them  shall  have  free 
land  or  tenement  to  the  value  of  forty  shillings  by  the 
year  at  the  least,  above  all  charges/'  are  thus  rendered 
in  the  original  Norman-French  ''dount  chescun  ait 
frank  tenement  a  le  valu  de  xl  s.  par  an  al  meins  outre 
les  reprises/'  so  that  there  is  clearly  no  distinction 
between  joining  two  pieces  of  land,  and  joining  two 
rentcharges.  Oadsby  v.  Barrow  (a)  if,  it  should  be 
relied  on,  is  manifestly  not  in  point.  There  the  question 
was  whether  an  occupier  of  two  pieces  of  land  under 
different  landlords  at  two  rents,  each  below,  but  together 
exceeding  £60,  was  bond  fide  liable  to  a  yearly  rent  of 
not  less  than  £50  ;  and  the  Court  rightly  held  he  was 
not.  But  MdvZe  J.,  expressly  distinguished  such  a  case 
as  the  present,  and  pointed  out  that  where  valv£,  and 
not  liability  to  pay  a  certain  rent  is  the  criterion,  there 
is  a  strong  presimiption  that  a  right  is  intended  to  be 

(a)  1  LfOfD.  142;  S.  C,  7  M.  M  O.  21. 


V. 
HOPPKB. 
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1875.        conferred,  whether  the  value  be  made  up  of  one  or 


Wood        many  items. 

V. 
HOPFXB. 


Edwards,  Q.C.  for  the  respondent,  admitted  that, 
if,  as  the  Court  appeared  to  think,  the  word  "  tenement  ** 
in  the  8  Hen.  6,  c.  7  could  not  be  limited  to  a  single 
tenement,  he  could  not  support  the  decision  of  the 
Revising  Barrister. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  the 
decision  of  the  Revising  Barrister  was  wrong,  and  should 
be  reversed.  The  objection  which  prevailed  before  the 
Revising  Barrister  was,  that  the  appellant,  although 
possessed  of  two  freehold  rentchai^es  within  the  coimty 
which  together  exceeded  in  annual  value  40s.,  had  not 
that  amount  annually  from  either  rentcharge,  nor  the 
power  of  raising  it  by  a  single  distress.  The  case  of 
Crodfiyy  v.  Barrow  (a)  has  been  relied  on  in  support  of 
the  objection,  but  of  that  case  it  is  enough  to  say  that 
it  depends  upon  its  own  facts  and  circumstances,  and 
that  it  is  not  in  point.  My  opinion  proceeds  entirely  on 
the  language  of  the  8  Hen.  6,  c.  7,  an  enactment  passed 
to  reduce  the  number  of  electors  in  the  counties.  It 
enacts  that  the  electors  are  to  have  frank  tenement  "  to 
the  value  of  408.  by  the  year  at  least,  above  all  charges ; '' 
and  then  adds  by  way  of  explanation  that  "  such  as  have 
the  greatest  number  of  them  that  may  eoDpend  408.  by 
year,  and  above,  as  afore  is  said  "  shall  be  returned. 
That  language  seems  to  me  to  show  that  what  the 
statute  meant  the  electors  to  have,  in  order  to  entitle 
them  to  the  franchise,  was  freehold  property  within  the 
county  to  the  value  of  408. ;  and  as  the  appellant  has 

in\  1  r..f^,  142  ;  s.  C.I  M.^  Q.  21. 
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that,  I  am  of  opinion  that  he  is  entitled  to  be  on  the         1875. 


Archibald,  J.,  concurred. 


Decision  reversed. 


Solicitors — ^for     Appellant,     Ridsdale,    Craddock,    <k 

Iiid8dale,for  Robinson  &  Sons,  Black- 
bum. 

For  Respondent,  RobiTison  S  Preston,  for 
J.  <t  TV.  Easthatn,  Clitheroe. 


reoristcr.  Wood 

V. 

Hopper. 

Grove,  J.  I  am  of  the  same  opinion.  The  object 
of  the  enactment  as  shewn  by  the  preamble,  was  to 
prevent  persons  of  small  substance  and  no  value  from 
taking  part  as  voters  in  the  elections,  and  with  that 
view  it  enacted  that  electors  were  to  have  frank  tene- 
ment to  the  value  of  408.  by  the  year  (a  substantial  sum 
in  those  days),  and  that  he  who  could  not  expend  408. 
by  the  year  was  to  have  no  vote.  The  object  of  the 
enactment  therefore  was,  not  to  limit  the  franchise  to  a 
single  tenement,  but  that  tenements,  which  were  to  con- 
fer the  franchise  on  a  voter,  shoiild  give  him  a  clear  40«. 
by  the  year  in  value. 


VOL.  TT.      H.  C.  7. 
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ABaUBD  AND  DETERMINED 

IN  THl 

COURT  OF  COMMON  PLEAS, 
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IN  THl 

FORTIETH  YEAR  OF  QUEEN  VICTORIA. 


Dawson,  Appellant ;  Robins,  Respondent. 

At  a  Court  held  at  Southampton  by  the  Barrister        1876. 
appointed  to  reyise   the   lists  of  voters  for  the       ^^'  ^^' 


southern  division  of  the  county  of  Hants,  objection  was  The  grantee  o£ 
duly  made  to  the  claim  of  Oliver  Robert  Dawson  to  *hl^'']^ffi.''*' 
have  his  name  inserted  in  the  list  of  voters  in  the  parish  f*®"^*  ?  ^?i"® 

^  to  confer  the 

of  St:  Mary  for  the  said  southern  division  of  the  said  county  fran- 
chise, is  not  de- 
county,  priced  of  such 

,  _  franchise  by 

The  qualification  stated  by  the  said  Oliver  Robert  thecircum- 

«N  ,     1  .       •   .  fi      ^     It  ^  y  ••         stance  that  the 

Dawson  m  his  claim  was  a  freehold  rentcharge  issuing  land  is  at  the 
out  of   houses   and   land,  Itchen  Bridge  Road,  and  ^i^tu^der 
Dock  Street;  Henry  Compton,  owner-  te^^^M"""^ 

to  suspend 
the  grantee's  power  of  distress)  the  ground  rent  leseived  by  the  lease  being  saffident  to 
pay  the  rentcharge. 

A  A  2 


V. 
ROBIMB. 
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1876.  It  appeared  that  by  an  indenture,  bearing  date  29th  of 

Dawson  September,  1874,  the  reversion  in  fee  in  the  said  pre- 
miseg  was  conveyed  to  the  said  Henry  Compto7i,  subject 
to  certain  leases  of  1000  years,  each  created  by  inden- 
ture of  demise,  bearing  date  the  29th  of  July,  1864. 
In  each  of  these  leases  a  ground  rent  was  reserved,  and 
in  each  was  contained  a  power  of  re-entry  on  default. 
These  leases  are  still  subsisting. 

By  indenture  bearing  date  the  15th  of  January,  1875, 
the  said  Henry  Compton  granted  to  the  said  Oliver 
Robert  Dawson  (in  fee)  a  yearly  freehold  rentcharge  of 
£2  10a.,  charged  upon  the  said  premises.  The  said 
indenture  also  contained  a  power  of  distress  on  default 
of  payment  of  the  said  rentcharge. 

Copies  of  the  aforesaid  indenture  of  the  29th  of 
September,  1874,  and  of  the  15th  of  January,  1875, 
were  annexed  to  the  case. 

It  was  not  disputed  that  the  reserved  ground  rent 
was  amply  sufficient  to  meet  this  and  other  rentcharges 
granted  about  the  same  time,  and  issuing  out  of  the 
same  premises,  "and  that  the  amount  due  to  the  said 
Oliver  Robert  Dawson  and  the  other  grantees  had  been 
actually  paid  to  each  of  them  respectively  by  the  agent 
of  the  said  Henry  Compton, 

The  Revising  Barrister  was  of  opinion  that,  consider- 
ing the  nature  of  Henry  Compton's  interest,  the  power 
of  distress  contained  in  the  indenture  of  the  15th  of 
January,  1875,  was  nugatory,  and  disallowed  the  claim 
of  the  said  Oliver  Robert  Dawson. 

The  cases  of  four  other  persons,  whose  claims  were 
objected  to  on  the  same  grounds,  were  consolidated  with 
this  case. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
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the  Revising  Barrister  was  wrong,  the  register  was  to        1876. 
be  amended  by  inserting  the  names  of  Oliver  Bohert   ~~i)awboh 
Dawbon  and  the  four  other  persons. 


Ridley,  for  the  appellant.  The  decision  of  the 
Beyising  Barrister  was  wrong.  The  appellant  has 
clearly  "  franktenement "  within  the  8  Hen.  6,  c.  7.  He 
is  the  owner  in  fee  of  a  rentcharge,  charged  upon  free- 
hold property,  and  of  sufficient  value  to  confer  the 
franchise.  The  Revising  Barrister  appears  to  have 
thought  that,  because  the  power  of  distress  in  the 
deed  creating  the  rentcharge  cannot  be  exercised  before 
the  determination  of  certain  terms  of  years,  which  were 
already  in  existence  when  the  rentcharge  was  created, 
it  followed  that  the  rentcharge  could  not  qualify.  But 
that,  it  is  submitted,  is  not  the  true  test  of  qualifi- 
cation. It  is  enough  that  the  language  of  8  Hen. 
6,  c.  7,  is  satisfied ;  and  it  is  satisfied  by  the  existence 
of  franktenement  of  the  required  value.  In  Dodds  v. 
Thompsan  (a)  it  was  held  that  a  rentcharge  created 
by  a  deed  which  contained  no  power  of  distress  was 
"franktenement"  within  8  Hen.  6,  c.  7;  and  Bylea, 
J.,  expressly  said  that  it  would  not  be  the  less  a  free- 
hold tenement  because  there  was  no  power  of  distress 
in  the  deed.  The  appellant  is  not  without  remedies 
for  enforcing  payment  of  his  rentcharge.  Tkomaa  v. 
Sylvester  (&)  establishes  that,  since  the  abolition  of 
real  actions  by  3  &  4  Will.  4,  c.  27,  s.  36,  the  arrears 
of  a  rentcharge  can  be  recovered  in  an  action  of 
debt  founded  on  privity  of  estate.  And  Whitaker  v. 
Forbes  (c),  which  establishes  that  in  order  that  debt 

(a)  Hopw.  ^  Ph.  285  ;   S,  C,  (c)  L.  11.10  C.  P.  588  ;  affirmed 

L.  B.  1,  a  p.  188.  in  error,  L.R.IC.  P.  D.  51. 

(6)  l.R.nQ.B.  308. 


V. 
BOBIHS. 
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1876.  may  lie  by  reason  of  the  privity  of  estate,  the  laud 
Dawsok  charged  with  the  rent  must  be  in  this  country,  con- 
j^^g^       firms  the  doctrine  of  Thornxxs  t.  Sylvester  (a). 

The  Conrt  then  called  upon — 

Chester^  for  the  respondent.  The  decision  of  the 
Revising  Barrister  was  correct.  The  rent  which  has 
been  granted  to  the  appellant  is  not  charged  upon  land 
in  the  sense  that  the  appellant  can  resort  to  the  land 
for  payment  of  it.  It  is  charged  upon  a  reversion  in  fee 
expectant  on  the  determination  of  certain  leases  for 
years.  The  terms  created  by  the  leases  are  each  for 
a  period  of  1000  years,  and  so  long  as  these  terms  are 
in  existence,  the  grantee  of  the  rentcharge  cannot  have 
recourse  to  the  land.  His  remedy,  if  the  rent  be  in 
arrear,  is  simply  personal  by  an  action  of  debt  against 
the  reversioner. 

[LiNBLEY,  J.  What  say  you  to  the  remedy  in 
Chancery  ?  In  White  v.  James  (b)  the  Court  decreed 
a  sale  of  land  to  satisfy  arrears  of  a  rentcharge.] 

The  land  is  not  charged  here,  but  only  the  reversion. 
The  appellant  might  have  a  right  to  impound  what 
comes  to  the  hands  of  the  reversioner,  but  he  can  have 
no  right  to  come  upon  the  land  to  satisfy  the  arrears  of 
his  rentcharge. 

[LiNDLEY,  J.  Could  he  not  get  a  receiver  appointed  ? 
The  receiver  would  be  able  to  come  upon  the  land.] 

A  receiver,  if  appointed,  would  be  merely  in  substitu- 

(a)  L,Jt.SQ,  JB.  868.  (h)  28  Bew.  191. 
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tion  of  the  reversioner.  He  would  not  represent  the 
grantee  of  the  rentcharge.  The  grantee's  right  would 
be  merely  to  receive  a  money  payment  out  of  a  fund, 
whether  received  by  the  reversioner  or  the  receiver. 
Although  that  fund  would  be  the  ground  rents,  a  pay- 
ment thereout  would  not  be  rent,  for  rent  cannot  issue 
out  of  a  rent.  In  Bac,  Abr.  tit.  RerU  (B.)  it  is  said, 
*'  no  rent  can  issue  out  of  any  incorporeal  inheritance 
which  lies  in  grant,  because  they  are  such  things  in  their 
nature  as  a  man  can  never  recur  to  for  a  distress  .  .  . 
So  rent  cannot  issue  out  of  a  rent,  for  the  statute  of 
Westm.  2  (13  Ed.  1,  stat  1)  gives  an  assize  in  certo  loco 
capiendo;  but  a  ront  cannot  be  put  in  view"  (a). 
Steele  v.  Bosworth  (b)  illustrates  the  distinction  which 
exists  with  regard  to  the  franchise,  between  one  who 
has  the  right  to  come  upon  the  land,  and  one  whose 
right  is  merely  to  receive  a  certain  money  payment  out 
of  the  profits,  but  no  right  to  have  recourse  to  the  land 
itself.  Dodda  v.  Thompson  (c)  is  plainly  distinguish- 
able, for  in  that  case  the  power  of  distress  given  by 
4  Geo.  2,  c.  28,  s.  5,  was  presently  exerciseable.    Thomas 


1876. 


Dawson 

V. 

RoBms. 


(a)  The  propositioii  cited  in  the 
text,  from  Bacon* t  AbridgemerU, 
that  rent  cannot  isene  out  of  an 
incorporeal  inheritance  is,  how- 
ever, immediately  afterwardsquali- 
fied  in  the  following  passage  of 
the  same  work,  dted  from  Gilbert 
on  Rents:  ** But  though  a  re- 
mainder or  reversion  be  incor- 
poreal, and  can  pass  only  by 
grant,  yet  a  rent  reserved  upen  a 
grant  of  them  is  good ;  for  though 
the  grantor  has  no  remedy  for 
them  during  the  continuance  of 
the  particular  estate,  yet  since 
they  relate  to  lands  which  were 
originally  granted  to  make  profit 
of,  the  judges  have  gone  as  far  as 
they  could  to  pursue  the  intentions 
of  such  original  donations,   and 


therefore  have  admitted  such  re- 
servations to  be  good  immediately, 
since  the  lands  in  which  the 
grantor  had  the  reversion  were 
originally  given  for  that  purpose, 
viz.,  to  make  profit  of.  And  this 
construction  is  the  more  reason- 
able because  in  this  case  there  ia  a 
remedy  by  distress  for  all  the 
arrears,  when  the  reversion  ex- 
ecutes by  determination  of  the 
particular  estate,  whereas  there  is 
no  possibility  of  such  remedy  in 
the  case  of  tithes,  conmions,  fairs, 

(6)  Ho^.  ^  Ph,  106  ;  S.  C.  18 
a  B.  N,  &  22. 

(c)  ffopw,  A  Ph.  286 ;  S.  O. 
L.  R.  1,  a  P.  183. 
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1876.        ▼•  Sylvester  (a),   and   Whitaker  v.  Forbes  {b),  only 

Dawbon      ®8*atlisli  a   proposition,  which   it  is  unnecessary  to 

▼•  controvert,  viz.,  that  the  appellant  has  a  personal  remedy 

against  the  reversioner,  in  this  case  the  grantor  of  the 

rentcharge,  by  action  of  debt. 

Ridley  was  not  heard  in  reply. 

LoBD  COLERIDQE,  C.J.  I  am  of  opinion  that  the 
decision  of  the  Revising  Barrister  must  be  reversed- 
An  ingenious  axgument  has  been  pressed  upon  us  on 
certain  questions  whieh  in  my  judgment  do  not  arise. 
We  have  simply  to  see  whether  the  appellant  has  that 
qualification  which  the  8  Hen.  6,  c.  7,  requires,  viz., 
"  franktenement  to  the  value  of  40«.  by  the  year."  Now 
the  position  is  simply  this :  Compton,  the  grantor  of  the 
rentcharge,  being  the  owner  in  fee  of  land,  subject  to 
certain  leases  on  which  it  had  been  let,  at  reserved 
ground  rents,  grants  certain  rentcharges  issuing  out  of 
the  land  (the  ground  rents  being  admittedly  sufficient  to 
bear  the  rentcharges),  and  one  of  these  rentcharges  of 
the  annual  value  of  £2  lOd. — sufficient  therefore  within 
the  8  Hen.  6,  c.  7 — ^he  by  a  good  assurance  grants  to  the 
appellant,  and  the  appellant  has  ever  since  been  in  actual 
perception  of  the  rent. 

I  think  that  under  these  circumstances  it  is  enough 
to  say  that  the  requirements  of  the  statute  are  complied 
with,  and  that  the  appellant  is  entitled  to  be  on  the 
register. 

LiNDLET,  J.  I  am  of  the  same  opinion.  The  ques- 
tion resolves  itself  into  two ;  first,  what  the  appellant's 

(a)  L.JLSQ^B,  888.  in  eiror,  L.  M,  1  C  P.  D,  51. 

{h)  L,  JL  10  C.P.583;  affirmed 
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interest  is  ?  and  secondly,  what  is  its  yalue  ?  Now  the  1876. 
interest  is  clearly  freehold ;  for  it  is  a  rentcharge  granted  dawsoh 
to  tiie  appellant  and  his  heirs,  and  charged  upon  a  ^^- 
reversion  in  fee,  expectant  npon  the  determination  of 
certain  subsisting  terms.  Then,  as  regards  the  yalue,  the 
case  expressly  finds  that  the  reserved  ground  rents  are 
amply  sufficient  to  meet  this  and  the  other  rentcharges, 
and  that  the  appellant  is  in  actual  receipt  of  the  rent. 
There  is  therefore  a  rent,  which  has  a  market  value,  and 
further,  there  are  remedies  for  enforcing  payment  of  it, 
and  to  my  mind  there  are  plainly  remedies  against  the 
land ;  by  sale,  if  necessary,  of  an  aliquot  part  of  the 
reversion.  Seeing  then  that  the  right  exists,  and  that 
there  are  the  remedies  which  have  been  pointed  out  for 
enforcing  it,  I  think  it  no  sufficient  objection  to  the  vote 
that  the  remedy  by  distress  is  not  available. 

Decision  reversed. 

Solicitors — For    Appellant,    Roberts    <&  Barlow,  for 

Coocwell,  Baaaett,  <fe  Stanton,  South- 
ampton. 

For  Respondent,    Bradhy,  Jiobins,  Jk  Son, 
Southampton, 
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Harrison,  Appellant ;  Carter,  Eespondent. 

Cook's  Case. 
Port's  Case. 


1876. 
No9,  17. 


Cook's  Case. 

A  T  a  Court  for  the  reyision  of  the  Parliamentary  list 
of  voterfl  for  the  borough  of  Peterajield,  John 

Ahna  which 

unders.  8«  of    Oook,  of  Weston,  in  the  parish  of  BurUan,  in  the  said 

the  Refonn 

Actduentitie  borough,  who  was  on  the  list  of  voters  as  an  inhabitant 
ioberegistered  householder  in  the  said  parish  of  Buritan,  was  duly 
fmnchifle'we  objected  to  as  not  being  qualified,  inasmuch  as  it  was 
thMewhk^*^  alleged  that  he  had  within  twelve  months  next  previous 

f^l^Idiid^ifl.  ^  *^^  ^®*  ^y  ^^  ^^^^  ^  ^®  present  year  received  alms, 
tared  by  the     which  by  the  law  of  Parliament  disqualified  him  firom 

parochial  an- 

thoritiet.  voting  in  the  election  of  a  member  to  serve  in  Parlia- 

Thetur- 

pliu  rents  of     ment.     The  facts  upon  which  this  objection  was  founded 

certain  lands,  ii.     i?  n 

which  by  wiU    were  the  following : 

taU«  among"        ^^  ^^^  J^^^  1664,  one  John  Ooodyer  by  his  will  left 

UbS^^o^'a  ^e^^^i^  fu^ds  for  charitable  purposes. 

Si^ti  ***?*       The  only  portion  of  such  will  necessary  for  the  con- 

trustee8,aver-   sideratiou  of  this  case  is  as  follows : 

aged  £40, 
which  the 

dSbri^tedTM^  "  ^  P^®  *^^  devise  unto  my  honoured  firiend,  Leonard 
^ey  thought  Bilson,  Esquire,  and  my  nephew  Edmund  Yalden,  in 
about  eighty     the  countv  of  Surrey,  clerk,  and  to  his  heirs  and  assigns 

inhabitants  of 

thetything,in  forever,  all  my  messuage  dwelling-house,  together  with 

soma  Tarymg 

from  2t,  6cU  to  eUl  the  bams,  stables,  outhouses,  and  buildings,  and  all 
cordmg'to  the  the  gardens  and  orchard  thereunto  belonging,  situate  in 
Seredplenl     Weston  aforesaid,  called  Halfpenny  Land,  now  in  the 

and  the  num- 
ber of  his  family.   A  proper  redpientof  this  charity  had  within  the  qualifying  year  received 
12s.  6(2.  from  the  trustees.  Held  that  this  was  a  receipt  of  "alms,    which  under  s.  36  dis- 
entitled him  to  be  registered. 
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possession  of  Thomas  Jacques,  together  with  the  free        1876. 
liberty  to  water  and  overflow  the  said  lands,  as  it  is  now      haewbok" 
and  heretofore  hath  been  used  for  the  best  improvement      (^^^^ 
thereof,  to  the  intent  and  purpose  that  they  the  said   Cook's  Case. 
Leonard  BUson  and  Edmund  YaJden,  and  the  survivor 
of  them,  their  heirs  and  assigns,  shall  grant  and  convey 
all  the  said  messuage,  land,  and  premises,  with  the  ap- 
purtenances, unto  six  able,  honest,  and  sufficient  persons, 
their  heirs  and  assigns,  as  they  or  the  survivor  of  them 
shall  think  fit,  upon  trust  and  confidence,  and  to  the 
intent  and  purpose,  that  all  the  yearly  rents,  issues,  and 
profits  of  the  said  messuage  land  and  premises  shall 
be  employed  and  disposed  of  for  ever  hereafter  for  the 
putting    forth    and    placing  abroad   of  all   such  poor 
children  of  the  ty  thing  of  Weston  aforesaid ;  and  the 
overplus  thereof  shall  be  distributed  unto  the  poorest 
inhabitants  of  the  said  tything  of  Weston  aforesaid  as 
my  said  trustees  and  their  assigns  shall  think  fit." 

The  overplus,  after  making  payments  for  education, 
apprenticeship  fees,  and  sundry  expenses,  generally 
amounts  to  about  £40,  which  sum  is  distributed  once 
in  each  year  (generally  in  the  spring)  by  the  trustees 
amongst  about  eighty  of  the  labouring  population  of  the 
tything  of  Weston,  in  the  said  parish  of  Buriton, 
according  to  their  discretion,  in  sums  varying  from 
2s.  6(2.  to  12^.  6cZ.,  according  to  the  necessities  of  the 
recipient  and  the  number  of  his  family. 

Personal  application  is  not  made  to  the  trustees, 
who  make  inquiry  by  themselves  or  their  agent  into 
the  circumstances  of  the  inhabitants  of  the  tything  of 
Weston,  and  they  decide  who  are  fitting  persons  to 
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1876.        veceive,  and  who  shall  receive  a  grant  from  the  charity^ 
Habbibon     and  of  what  amount  that  grant  shall  be. 
Cabteb.  ^^^  money  was  distributed  on  the  10th  of  January 

Cook'sCast.    Jjj   ^^  present  year,  and  the  said  John,  Cook  then 
received  12^.  6(Z.,  the  largest  sum  granted. 

The  said  John  Cook,  who  is  an  agricultural  labourer, 
is  a  married  man>  with  five  children,  and  has  from  time 
to  time  applied  for  and  received  parochial  relief.  He 
was  omitted  from  the  list  of  voters  for  the  year 
1874-1875,  on  the  ground  of  the  receipt  of  parochial 
relief,  but  he  received  no  such  relief  in  the  electoral 
year  which  expired  on  the  31st  of  July  last. 

Previously  to  the  passing  of  the  Beform  Act  of  1867, 
the  said  John  Cook  was  not  entitled  to  exercise  the  Par- 
liamentary franchise,  the  house  which  he  then  occupied 
and  now  occupies  being  of  insufficient  value  to  confer 
a  qualification  under  the  Reform  Act  of  1882,  and  he 
being  not  otherwise  qualified. 

The  said  John  Cook  was  a  proper  recipient  of  the 
charity. 

The  Court  were  to  be  at  liberty  to  draw  inferences  of 
fact. 

Upon  objection  taken  that  this  was  a  receipt  of  alms, 
which  incapacitated  the  said  John  Cook,  the  Revising 
Barrister  decided  that  it  was  not  such  receipt,  and 
retained  the  name  of  the  said  John  Cook  on  the  list. 

The  question  for  the  consideration  of  the  Court  was, 
whether  or  not  he  did  right  in  so  retaining  the  name  of 
the  said  John  Cook. 
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Port's  Case.  1876. 

Hasbtbon 

The  only  variation  in  the  statement  of  this  case  from  v. 

Oarteb. 

the  last  was  that  Port,  who  was  also  an  agricnltoral    Cook's  Case. 

Port's  Oabb 

labourer,  and  a  married  man,  having  four  children,  had 
not  actually  received  parochial  relief,  but  on  one  occa- 
sion, viz.,  in  the  year  1873,  he  had  applied  for  it,  but  it 
was  refused  by  the  board  of  guardians,  who  were  of 
opinion  that  he  did  not  need  it. 

The  decision  of  the  Revising  Barrister,  and  the  ques- 
tion reserved  for  the  Court,  were  the  same  as  in  the 
former  case. 


[The  facts  of  the  above  two  cases  being  so  nearly  iden- 
tical, they  came  on  together  for  argument.] 

Arbuthnot,  for  the  appellant  in  each  case.  The  ques- 
tion to  be  determined  here  is,  what  are  the  description 
of  "  alms  "  which  come  within  sec.  36  of  the  2  Will.  4, 
c.  45,  so  that  the  person  who  receives  them  will  be 
thereby  disqualified  from  exercising  the  borough  fran- 
chise ?  Looking  to  the  words .  of  the  section,  we  find 
that  the  disqualification  aiises  either  from  the  receipt 
of  "parochial  relief,"  which  here  is  not  suggested,  or 
from  the  receipt  of  *'  other  alms,  which  by  the  law  of 
Parliament  now  disqualify  from  voting:"  so  that  in 
order  to  determine  what  alms  disqualify,  it  is  necessary 
to  examine  what  was  previously  the  law  of  Parliament 
on  the  subject,  and  on  what  principle  the  disquali- 
fication has  been  based.  The  question  has  been 
already  raised,  and  to  some  extent  argued  in  Stoive  v. 
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1876.  Jolliffe  (a),  in  reference  to  similax  distributions  of  the 
Harbison  same  charity ;  but  the  facts  in  reference  to  the  point  now 
Cabtkb.  ^^^^^  ^^  Court  were  not  then  fully  stated,  and  the  decision 
p^i*  o^""  proceeded  on  another  ground.  It  is  true,  no  doubt,  that  in 
order  to  ascertain  what  the  law  of  Parliament  has  been, 
it  is  necessary  to  refer  to  the  decisions  of  the  Com- 
mittees of  the  House  of  Commons,  which  will  be  found 
collected  in  Rogers  on  Elections,  12th  ed.  pp.  213,  214. 
But  it  is  useless  to  deny  that  to  a  considerable  extent 
those  decisions  are  in  conflict  with  one  another,  and 
that  it  is  difficult,  if  not  impossible,  to  extract  from 
them  what  has  been  the  governing  principle.  The  true 
ground  on  which  the  disqualification  proceeds  is  to  be 
found,  as  is  submitted,  in  the  following  passage  from 
Rogers  on  Elections,  12th  ed.  p.  210  :  — ^'  Persons 
who  are,  or  who  have  been  within  a  certain  time  obliged 
to  depend,  wholly  or  in  part,  on  eleemosynary  assistance, 
have  been  held  by  Whitelock  and  other  writers  to  be 
disqualified  by  the  common  law,  not  only  because  from 
their  indigence  they  were  unable  to  contribute  to  the 
wages  of  their  members,  but  because  from  their 
dependent  situation  their  voices  were  no  longer  free!* 
It  is  true  that  at  p.  214  of  the  same  work  it  is  also 
said  :  ^^  In  those  of  the  old  boroughs,  where  the  usage 
is  not  clear,  and  in  all  the  new  boroughs,  it  seems  to  be 
a  general  principle  with  regard  to  charitable  foundations 
and  endowments,  that  those  only  disqualify  whose  funds 
form  a  part  of  the  general  parish  resources  for  the  relief 
of  the  poor,  and  are  managed  by  the  overseer,  or  other 
officer,  whose  duty  it  is  to  provide  for  and  pay  the 
paupers,  in  the  same  manner  as  if  the  funds  had  been 

(a)  L,  R.  »  a  p.  734. 
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the  produce  of  the  parish  rates."    It  is  submitted,  how-        i876. 
eier,  that  that  passage  is  inconsistent  with  the  passage      harwbon^ 
already  cited,  and  also  with  the  judgments  of  the  Court       cartbb. 

of  Common  Pleas  in  Smith  v.  Hall  (a),  which  certainly   Cook;b  Case. 

^  ^  Port  a  Casb. 

lay  down  a  more  sound  principle  for  ascertaining  what 
description  of  alms  will  operate  as  a  disqualification. 
In  that  case,  WUlimns,  J.,  in  giving  judgment,  cites, 
with  approval,  the  following  passage  from  Heyroood  on 
County  Elections :  "  A  distinction  may  be  made  between 
charities  which  are  of  such  a  nature  as  to  imply  that 
the  partaker  is   in   a  state  of  indigence  and  abject 
dependence,  and  those  which  afford  no  such  inference, 
or  from  which  a  contrary  one  may  be  drawn."   In  Smith 
Y.  HaU  (a),  which  was  the  case  of  an  incorporated  chari- 
table institution,  it  was  held  that  the  members  were  not 
disqualified  by  taking  the  benefits  of  the  charity,  inas- 
much as  they  had  a  permanent  right  to  participate  in 
its  revenues,  and  were  not,  therefore,  in  the  receipt  of 
alms,  so  as  to  affect  their  franchise.     But  the  ground 
on  which  that  decision  proceeded  was,  that  the  effect  of 
a  permanent  participation  in  the  benefits  of  the  charity 
was  to  give  additional    independence    to    the  voter, 
whereas  here  precisely  the  converse  reasoning  applies, 
viz.,  that  the  almost  certain  operation  of  this  charity 
must  be  to  create  and  foster  in  the  recipients  a  state  of 
abject  dependence.     How,  indeed,  can  it  be  expected  to 
be  otherwise,  where  the  poverty  of  the  recipient  is  the 
only  condition  indispensably  necessary  to  bring  him 
within  the  terms  of  the  distribution,  y^He  the  granting 
or  withholding  of  it  in  toto,  as  well  as  the  apportion- 
ment of  it  among  those  to  whom  grants  are  made,  is 

(a)  38  L.  /.,  AT.  S.,  C.  P.  69 ;  S,  C.  Hopw,  A  Pk,  11. 
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1876.        on  every  occasion  in  the  arbitrary  discretion  of  the 
Habbisoh"  trustees  in  whom  the  fands  are  vested  ? 

V. 

Cabtbb. 

Cook'8  Case.       Anstie,  for  the  respondent  in  each  case.     The  bnrden 
PoKT^s  Cask  '  ^ 

of  showing  that  the  disqualification  exists  is  on  the 
appellant  It  is  true  that  by  the  terms  of  the  will  under 
consideration  the  distribution  is  to  be  made  among  ''  the 
poorest'  inhabitants  of  the  tything."  And  it  must 
therefore  no  doubt  be  assumed  that  each  of  the  recipients 
of  this  charity  is  a  poor  inhabitant  within  that  descrip- 
tion. But,  on  the  other  hand,  it  must  equally  be  assumed 
on  the  findings  of  the  Revising  Barrister  that  the  poverty 
of  these  recipients  was  not  so  great  but  that  each  of 
them  was  in  every  respect  entitled  to  the  franchise,  un- 
less his  acceptance  of  this  sum  of  12^.  6d.  has  the  effect  of 
disentitling  him.  Alms  which  by  the  law  of  Parliament 
disqualify  must,  it  is  submitted,  according  to  the  authori- 
ties, be  alms  which  form  part  of,  or  stand  in  place  or  sub- 
vention of  the  poor-rate.  Reg.  v.  Tfie  Mayor  of  lAch- 
field  (a)  is  an  express  authority  upon  the  construction 
of  similar  language  in  sec.  9  of  the  Municipal  Corpora- 
tions Act  (5  &  6  Will  4,  c.  76),  which  is  the  correspond- 
ing enactment  for  disqualifying  persons  who  have 
received  ''parochial  relief  or  other  alms"  from  being 
enrolled  as  bui'geBses.  In  construing  that  section  the 
Court  unanimously  held  that  the  word  ''  parochial " 
applies  to  ''  alms  "  as  well  as  to  ''relief,"  so  as  to  restrict 
the  alms  which  disqualify  to  those  which  are  in  their 
nature  parochial.  Rex  v.  The  Inhabitants  of  Hales- 
woHh  (b)  throws  light  on  the  subject  under  discussion. 
That  case  determined  that  a  charitable  fand  similar  to 

{a)  2  Q.  B,  693.  (6)  8  B,  d-  Ad.  717, 
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the  present^  even  when   administered  by  the  churcli-        1876. 
wardens  and  overseers,  was  not  a  "public  parochial  fund"     Harbison 
within  56  Geo.  3,  c,  189,  s.  11,  if  the  duty  of  those       oarteb. 
officers  was  to  administer  the  fund  in  the  capacity  of  ^^[^  Cash. 
trustees  subject  to  the  control. of  the  Court  of  Chancery, 
and  not  in  relief  of  the  general  parish  funds.    Lord 
Tenterden,  C.J.  there    said:    "It,"  viz.,  the  fand  in 
question,  ^'  is  not  meant  to  go  in  relief  of  the  general 
parish  fund,  or,  if  so,  only  to  a  moderate  extent.    It  does 
not  appear  that  the  intention  was  to  relieye  persons 
actually  burdensome  to  the  parish;  there    might    be 
persons     .    .     .     objects  of  this  charity,  who  yet  did 
not  require  parochial  support ;  and  in  such  cases  the 
fund  would  be  no  relief  to  the  parish/'    That  reasoning 
applies  to  the  present  charity,  and  to  each  of  the  cases 
now  before  the  Couri 


[LiNDLET,  J.,  referred  to  The  Bishop  of  Herefiyrd 
T.  Ada/ms  (a)  as  to  the  construction  put  by  Lord 
Eldon  on  a  bequest  in  trust  for  "  poor  inhabitants."] 


The  tests  that  have  been  suggested  on  the  other 
side  for  ascertaining  what  alms  disqualify  are  two,  viz., 
poverty  in  the  recipients,  and  discretion  in  the  trustees, 
but  those  are  not  tests  that  Parliamentary  Committees 
have  ever  adopted ;  and,  if  not,  they  can  hardly  form 
a  safe  guide  as  to  what  the  law  of  Parliament  on  this 
subject  has  been.  Substantially,  the  Committees  have 
adhered  to  the  inle,  already  referred  to  by  the  other  side, 
as  being  unsound,  but  which  is  distinctly  laid  down  in 
Rogers  on  Electixma  (b),  viz.,  that  in  the  absence  of  a 
contrary  usage  clearly  established,  the  charitable  gifts  of 


(a)  7  F«.  880 

VOL.   II.      H.C. 


{b)  12a  ed,  p.  214. 


B  B 
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1876.  those  endowments  only  disqnalifyy  ''whose  funds  form 

Harbison"  *  P**^  ^^  ^^®  general  parish  resources  for  the  relief  of 

Cabtbb.  *^®  P^^'*  *^^  ^^  managed  by  the  oyerseer,  or  other 

Cook's  Casb.  officer."    Cases  that  appear  to  conflict  with  that  rule 

Jc  OBI  B  v/ABB* 

may  be  explained  by  the  usage  of  the  particular  borough. 
Notably  so  in  the  Tav/nton  case  (a).  Moreover,  the 
objection  has  always  been  regarded  unfavourably  by  the 
Committees,  and  as  not  to  be  extended,  and  especially 
has  this  been  the  case  in  the  more  recent  decisions.  If 
the  Court  should  be  of  opinion  that  the  cases  cannot 
be  reconciled,  then  it  is  submitted  that  the  more  recent 
decisions  should  prevail.  The  Downton  Qoae  (b)  may 
be  referred  to  as  one  among  several  in  favour  of  the 
respondent,  which  is  not  distinguishable  from  the  cases 
before  the  Court ;  while  in  a  note  to  the  Bedford  erne  (o), 
it  is  pointed  out  that  the  case  of  WeUxym'a  Charity, 
where  the  vote  was  disallowed,  has  been  overruled  both 
by  the  ColchesteT  case  (d)  and  by  other  decisions. 

ArbuthTiot,  in  reply.  Beliance  having  been  placed  on 
the  decisions  of  the  Committees,  it  is  right  to  call  atten- 
tion to  the  Ayleshwry  case  (e)  as  in  point  for  the  appellant. 
But  in  truth,  as  has  been  already  stated,  the  decisions 
referred  to  are  incapable  of  being  reconciled.  The  con- 
struction put  by  the  Court  of  Queen's  Bench  in  Reg,  v. 
The  Mayor  of  Lichfidd  (/)  on  the  language  of  sec.  9  of 
the  Municipal  Corporations  Act,  has  also  been  relied 
on.  But  in  that  case  Lord  Denman  in  giving  judgment 
expressly  pointed  out  that  the  Court  were  not  disposed 
to  construe  that  section  by  the  light  o(  sec.  36  of  the 

(a)  1  Doug.  867—878.  (<)  12  Joum,  490,  dUd  2  Dovg. 

(h)  1  Ludu  198.  126. 

ie)  2  D<mgl  122.  {/)  2  d  B.  698. 

(d)  1  Peek,  610. 
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Befonn  Act.    With  regard  to  the  conBtmction  pnt  upon        1876. 
the  words  "  poor  inhabitants  "  in  The  Bishop  of  Here-     ^sUxbibov 
ford  T.  Adams  (a),  it  is  to  be  observed  that  here  the      ^  ^• 

trust  is  for  the  *' poorest  inhabitants,"  which  would  not,  Cook's  Case. 

POBT*B  Oabb. 

it  is  submitted,  have  the  same  effect  of  excluding  those 
who  are  in  receipt  of  parochial  reliel 

Lord  Colebjdoe,  C«J.  The  question  in  these  two 
cases  turns  on  the  construction  to  be  placed  on  the  36th 
section  of  the  2  Will.  4,  c.  45.  That  section  enacts,  that 
no  person  shall  be  entitled  to  be  registered  in  an  j  jear 
as  a  Toter  for  any  city  or  borough,  *'  who  shall  within 
twelve  calendar  months  next  previous  to  the  last  day  of 
July  in  such  year  have  received  parochial  relief  or  other 
alms  which  by  the  law  of  Parliament  now  disqualify 
from  voting  in  the  election  of  members  to  serve  in 
Parliament."  And  the  point  we  have  to  determine  is, 
What  are  *'  almp  "  which  disqualify  within  the  meaning 
of  that  enactment  ? 

The  question  arises  in  both  cases  under  the  same 
clause  in  a  will  creating  a  trust  in  favour  of  the  poor  of 
the  tything  of  Weston,  the  trust  being  expressed  in  the 
foUowing  terms  :  **  Upon  trust  and  confidence,  and  to 
the  intent  and  purpose,  that  all  the  yearly  rents,  issues, 
and  profits  of  the  said  messuage,  land,  and  premises, 
shall  be  employed  and  disposed  of  for  ever  hereafter,  for 
the  putting  forth  and  placing  abroad  of  all  such  poor 
children  of  the  tything  of  Weston  aforesaid ;  and  the 
overplus  thereof  shall  be  distributed  unto  the  poorest 
inhabitants  of  the  said  tything  of  Weston  aforesaid 
as  my  so/id  trustees  and  UieH/r  assigns  shaU  think  fit** 
The  case  finds  that  the  overplus  generally  amounts  to 

(a)  7  Vti.  330. 
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1876.        about  £40,  which  is  diBtributed  every  year  amongst  about 
j£^  eighty  of  the  labouring  population,  according  to  the 

^  ▼•  discretion  of  the  trustees,  in  sums  varying  firom  2&  6d. 

Cabtbr.  .  . 

Cook's  Cask,   to  128.  6d.,  according  to  the  necessities  of  the  recipient 
Port's  Cark. 

and  the  number  of  his  family :  that  personal  application 

is  not  made  to  the  trustees,  but  that  they  make  inquiry 
for  themselves,  and  decide  who  are  fitting  recipients  of 
the  charity :  that  each  of  the  respondents  received  in  the 
present  year  128.  6d,  (the  largest  sum  granted),  and  was 
a  proper  recipient :  that  each  is  an  agricultural  labourer, 
and  married,  the  one  having  five  and  the  other  four 
children:  that  one  had  formerly  received  parochial 
relief,  and  the  other  had  applied  for  it,  but  in  neither 
case  during  the  qualifying  year.  It  is  manifest,  there- 
fore, from  the  statements  in  the  case  that  during  the 
qualifying  year  each  had  received  alms,  though  not 
parochial  relief,  and  the  dry  question  for  us  is,  whether 
or  not  the  alms  so  received  are  alms,  '^  which  by  the  law 
of  Parliament  now  disqualify "  within  the  meaning  of 
the  above-mentioned  enactment 

Now  the  law  of  Parliament  at  the  time  of  the  passing 
of  the  Reform  Act  must  mean  the  law  as  it  was  ad- 
ministered by  Committees  of  the  House  of  Commons ; 
and  if  we  can  extract  from  any  decision  of  those  Com- 
mittees, OF,  after  their  jurisdiction  was  transferred  to 
the  Court  of  Common  Pleas,  from  any  decision  of  that 
Court,  any  principle  which  has  governed  the  decisions 
on  this  question,  we  are  bound  to  follow  it ;  but  in  the 
course  of  the  argument  it  has  been  pointed  out  that  as 
regards  the  decisions  of  the  Committees  there  is  so 
much  conflict  between  them  that  it  is  extremely  difficult 
to  extract  the  governing  principle ;  while  in  the  Court 
of  Common  Pleas,  since  the  transfer  of  the  jurisdiction 
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to  that  Court,  there  is  veiy  little  authority  to  be  found        1876. 
on  the  Bubjeci    In  the  case  of  Smith  t.  Hall  (a), 


Habbison 


however,  though  not  precisely  in  point  as  a  decision,  we  ^« 

V^/LfkA  Ana 

do  find  something  like  a  principle  suggested  by  Mr.    Cook's  Cass. 

Pobt's  Casb. 

Welsby  in  his  argument,  which  to  some  extent,  at  all 
events,  is  adopted  by  the  Court  in  their  judgments. 
That  a  fellow  of  a  college  at  Oxford  or  Cambridge  is 
not  disqualified  by  participating  in  the  revenues  of  his 
college  is  of  course  clear,  although  in  one  sense  he 
may  be  said  to  be  in  receipt  of  ahns  by  reason  of  the 
original  eleemosynary  character  of  those  institutions. 
In  Smith  v.  HaM,  we  find  Mr.  Wdsby  insisting  "  that 
each  hospital  is  a  corporation,  of  one  or  other  of  which 
the  voters  are  members,  and  the  whole  proceeds  of  each 
corporation  is  divided  among  the  members.  They  are 
not  dependent  on  the  caprice  or  good  will  of  any  person 
whatever  for  their  share  of  the  benefits ;  and  altogether 
it  is  difficult  to  imagine  persons  in  a  more  independent 
position."  Chief  Justice  Erie,  in  giving  judgment, 
said :  '^  If  we  look  to  the  meaning  of  the  enactment  in 
question,  I  think  it  will  be  evident  that  the  reason  why 
the  persons  there  mentioned  are  disqualified  is,  because 
it  is  considered  that,  &om  being  so  situated,  they  are 
likely  to  be  subservient,  and  not  to  have  that  inde- 
pendence which  a  workman  ought  and  might  be  expected 
to  have.  But  I  take  it  that  these  persons,  having  a 
house  of  their  own,  and  a  share  in  the  proceeds  of 
certain  lands  for  life,  would  in  all  probability  be  more 
independent  than  many  persons,  who  have  nothing  to 
subsist  on  but  the  profits  of  their  own  labour."  And 
WUMams,  J.,  in  giving  judgment  to  the  same  efiiect, 
said :  **  Shepherd,  an  able  and  accurate  writer,  in  his 

(a)  83  L.  /.,  N.  S.,  C,  P.  69  ;  S.  C,  Hopw,  <SsPh,  11. 
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1876.  work  on  Electiona  (2nd  ed.  p.  5),  adopts  the  very  words 

""^[^jjjjjgQjj  of  Seq.  Heywood :  *  A  distinction  may  be  made  between 

oaioxb.  obarities  which  are  of  such  a  nature  as  to  imply  that 

Gook'sGabb.  the  partaker  of  them  is  in  a  state  of  indigence  and 

Pom's  Oabb.  ^  ° 

abject    dependence,  and  those  which  afford   no   snch 

inference,  or  from  which  a  contrary  one  may  be 
drawn/  Heywood  on  County  Electiona  (2nd  ed.  p. 
278)."  The  principle  on  which  in  that  case  it  seems  to 
have  been  held  that  the  recipients  were  not  disqualified 
was,  that  the  situation  in  which  they  were  placed  was 
not  one  of  indigence  and  dependence,  and  the  oonyeree 
proposition  seems  also  to  follow  from  the  judgments, 
viz.,  that  if  it  had  been  one  of  indigence  and  de- 
pendence, that  circumstance  would  have  operated  to 
disqualify  them.  In  the  present  case,  by  the  express 
terms  of  the  trust,  the  distribution  is  to  be  made 
among  **  the  poorest  inhabitants  of  the  tything/'  and  at 
the  absolute  discretion  of  the  trustees ;  and  the  recipi- 
ents of  this  charity  who  are  now  seeking  to  qualify  as 
voters  are  persons  who  from  their  necessities  are  on  the 
verge  of  coming  upon  the  parish.  It  must  be  obvious 
that  this  is  just  the  kind  of  charity  of  which  the  fands 
are  capable  of  being  misapplied  in  a  way  which  would 
contravene  the  intentions  of  the  Legislature,  by  inter- 
fering with  the  freedom  of  the  electoral  franchise,  and 
that  the  recipients  are  just  of  that  class  of  persons  who 
are  peculiarly  liable  to  the  temptations  against  which 
this  enactment  may  be  presumed  to  have  been  passed. 
In  short,  if  these  persons  are  not  in  receipt  of  alms 
within  the  enactment,  it  is  difficult  to  say  who  is.  Ajb 
to  the  construction  which  the  Court  of  Chancery  would 
put  on  the  words  '^  poorest  inhabitants/'  in  this  be* 
quest,  I  express  no  opinion.  For  the  purpose  of  this 
case,  it  is  enough  to   say,  without   laying  down  any 
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general  formula  which  would  embrace  all  caBes,  that        i876. 

both  these  persons  were  in  the  receipt  of  alms,  which      habbwoh" 

by  the  law  of  Parliament  disqualified  them  from  votingi  ^* 

and,  consequently,  that  the  decision  of  the  Revising    Cook's  Gass. 
^         "^  Fobt*8Casf» 

Barrister  must  be  reversed. 

LiNnLBT,  J.  T  am  of  the  same  opinion.  Upon  the 
findings  of  the  Revising  Barrister  it  must  be  taken  that 
both  these  persons  were  qualified  as  voters,  imless  they 
were  disqualified  by  having  within  the  prescribed  period 
received  alms  within  the  80th  section  of  the  Reform 
Act.  In  neither  case  had  they  received  '^  parochial 
relief  within  that  period,  so  that  the  question  is — ^had 
they  received  '*  other  alms ''  ?  If  the  sentence  had 
stopped  at  the  words  ''other  alms,"  I  should  have 
thought  that  they  clearly  had ;  but  the  difficulty  arises 
from  the  words  not  being  simply  ''other  alms,"  but 
"  other  alms  which  by  the  law  of  Parliament  now  dis- 
qualify from  voting.'*  The  Legislature  assumes  that 
there  was  a  law  of  Parliament  on  the  subject,  so  that  we 
cannot  say  there  was  none;  but  the  cases  being  in 
conflict,  it  is  not  easy  to  extract  from  them  the  prin- 
ciple on  which  it  was  based.  One  principle,  suggested 
on  the  part  of  the  respondent,  was  that  alms,  in  order 
to  be  brought  within  the  Act,  must  be  alms  distributed 
by  the  parish  authorities;  but  I  cannot  think  it  sound 
in  principle  that  the  disqualification  should  depend  on 
the  character  of  the  trustee  by  whom  the  alms  are  dis- 
tributed.  The  other  principle  is  to  look  at  the  position 
in  which  the  recipient  stands,  and  see  whether  it  is  one 
which  renders  him  dependent  on  the  trustee  for  the 
benefits  of  the  charity.    The  case  of  Smith  v.  Hail  (a) 
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1876.        shows  that  where  the  recipient  has  a  permanent  right  to 

"Z  the  benefits  he  receives,  that  places  him  in  a  position  of 

V.  independence,  and  his  poverty  alone  will  not  disqualify 

Cabtbb. 

Cook's  Cabs.  him.  Bat  here  not  onlj  are  alms  received,  and  on  the 
gronndof  poverty,  bat  in  the  posit  ion  of  the  recipient  there 
is  the  absence  of  that  independence  which  it  was  recog- 
nized in  Smith  v.  Hall  (a)  that  avoteronght  to  possess. 
I  agree  that  the  harden  of  proving  the  disqualification  lies 
on  the  appellant ;  but  in  the  present  case  I  think  the 
disqualification  proved. 

Decision  reversed. 

Attorneys — ^Por    Appellant,   F.  L.  Soames,  for 

J.  SoameSyPetersfidd. 

For  Respondent,  Rogers  Js  Ford,  for 
Alhery  <fe  Lucas,  Petersjield, 

(a)  Bopw,  j-  Ph,  11;  8.  C,  88  L.  /.,  N.  8.,  C.  P.  69. 
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AT 


a  Court  holden  for  the  revision  of  the  lists  of      A^^'^* 

Nov.  19. 

voters  for  the  county  of  Pembroke  on  the  26th  of 


__  _  ,  The  claimant 

September,  1877,  at  Ifeivport,  in  the  said  county,  before  of  a  freehold 
one  of  the  Barristers  appointed  to  revise  the  said  lists,  claimed  iiTre^ 

spect  of  land, 
fonnerly  part  of  the  waste  of  the  manor  of  N.  under  a  lease  granted  to  him  by  the 
lord  in  1861  for  three  lives,  with  a  covenant  to  add  a  life  on  each  of  the  first  two  deaths. 
Similar  leases  had  been  granted  sinoe  1888,  but  there  was  no  evidence  of  such  leases 
previously.  From  time  immemorial  the  burgesses  of  N.  had  exercised  rights  of 
common  of  pasture  over  the  waste,  but  for  100  years  and  upwards  it  had  been  the 
practice  at  their  Courts  Leet  and  Courts  Baron  for  the  mayor  and  burgesses  to 
present  to  the  lord  individual  burgesses  for  occupation  of  pieces  of  the  waste,  most 
commonly  with  the  addition,  after  naming  such  burgess,  **  be  to  agree  with  the  lord 
for  the  rent."  In  all  cases  the  persons  so  presented  took  possession  of  the  land, 
generally  building  cottages  and  other  buildings  thereon,  and  paid  the  rents  to  the 
lord  which  he  had  fixe<^  such  rents  being  very  small  sums  varying  according  to 
circnmstances.  No  duration  of  holding  was  specified  in  such  presentments,  but 
upon  the  death  of  the  person  presented,  his  personal  representatives  continued  to 
occupy  and  pay  rent  to  the  lord  without  further  reference  to  the  Court  Leet.  The 
claimant  was  presented  to  the  three  plots,  of  land  comprised  in  his  lease  in  1841, 
1852,  and  1855  respectively,  and  had  retained  possession  and  paid  rent  to  the  lord  until 
the  present  time,  in  accordance  with  his  lease.  Held  (no  question  of  value  being 
raised)  that  the  claimant  had  a  good  freehold  qualification  vested  in  him  by  thS  lord, 
and  that  as  regards  the  commoners  the  claimant  could  not  at  all  events  be  disturbed 
by  them  during  his  own  lifetime. 

A  A  2 
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1 877.       John  Phillips  duly  objected  to  the  name  of  John  Salmon 


Phillips      being  retained  in  the  list  of  votera  for  the  said  county. 
Salmon.  2.  The  name  of  the  said  John  Salmon  appeared  in 

the  list  of  claimants  to  be  entitled  to  vote  for  the  said 

county  as  follows  : — 


Name. 

Abode. 

Nature  of  Qualification. 

Street,  Lane,  Ac. 

Sabnon,  John 

Blaenwarm 

Freehold  lease  of  house 
and  land. 

Blaenwarm 

3.  In  support  of  the  said  claim  the  claimant 
produced  a  lease  duly  executed,  dated  the  28th  of 
February,  1861,  whereby  Thomas  Davies  Lloyd,  Esq. 
(afterwards  Sir  ThoTnas  Davies  Lloyd,  Bart),  in  the 
said  lease  described  as  lord  marcher  of  the  barony  of 
Kernes  in  the  said  county  of  Pembroke,  demised  to  the 
claimant,  his  heirs  and  assigns,  the  dwelling  house, 
outhouses,  garden  and  lands  called  Blaenwarrn,  which 
premises  were  described  as  situate  at  Newport,  in  the 
said  barony  of  Kernes,  reserving  to  the  lessor,  mines 
and  minerals,  with  the  ordinary  powers  for  working 
the  same,  to  hold  to  the  claimant,  his  heirs  and  assigns, 
during  the  lives  of  his  son,  daughter  and  grandson, 
therein  respectively  named,  and  the  survivors  and 
survivor  of  them,  at  a  yearly  rent  of  5s.,  payable  to 
the  lessor,  who  also  thereby  covenanted  with  intent  so 
as  to  create  a  lien  upon  the  reversion  of  the  demised 
premises,  and  all  persons  who  should  become  entitled 
thereto,  but  not  to  create  any  personal  charge  upon 
the  said  lessor,  his  executors  or  administrators,  that  he, 
his  heirs  or  assigns,  would  grant  unto  the  claimant, 
his  heirs  or  assigns,  a  lease  for  adding  a  life  on  the 
said  premises  to  be  named  by  the  claimant,  his  heirs  or 
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assigns,  upon  the  death  of  such  one  of  the  lives  therein      1877. 
named  as  should  first  drop,  and  also  a  further  lease  for    phillifs 
adding  a  life  on  the  said  premises  upon  the  death  of     Salmon. 
such  one  of  the  survivors  of  the  lives  therein  named, 
and  the  additional  life  as  should  first  drop,  in  manner 
therein  mentioned. 

[A  copy  of  the  lease  was  to  form  part  of  the  case.] 

4.  The  question  on  this  appeal  was  whether  the  said 
Thomas  Daviea  Lloyd  had  power  to  grant  the  said 
lease  for  the  lives  of  the  persons  therein  named,  or  any 
of  them,  and  in  manner  thereby  appearing  so  as  to 
create  the  qualification  in  respect  whereof  the  said 
John  Salmon  claimed. 

5.  No  witnesses  were  called,  nor  any  further  docu- 
mentary evidence  given  before  the  Revising  Barrister, 
but  the  following  facts  were  agreed  upon  between  and 
by  the  said  parties  and  their  advocates  and  agents  in 
reference  to  the  said  claim. 

6.  The  site  of  the  dwelling  house  and  land  aforesaid 
called  Blaenwarm  were  formerly  part  of  the  waste 
of  the  manor  of  Newport,  which  manor  is  conter- 
minous with  the  borough  and  parish  of  Newport.  The 
barony  of  Kernes  comprises  several  manors,  one  of 
which  is- the  said  manor  of  Newport,  and  the  barony 
also  comprises  twenty-six  parishes,  of  which  the  said 
parish  of  Nefwport  is  one. 

7.  At  the  time  of  granting  the  said  lease,  the  said 
Thomas  Daviea  Lloyd  was  lord  of  the  barony  of  Kernes, 
and  as  such  lord  of  the  manor  of  Newport.  There  are 
no  copyholds  in  the  said  manor. 

8.  The  borough  of  NewpoH  is  governed  by  a  mayor 
and  burgessess,  who  have  from  time  immemorial  held 
Courts,  called  Courts  Leet  and  Courts  Baron,  for  the 


342  MICHAELMAS  TERM, 

1877.  borough.  At  one  of  such  courts  holden  annually  on 
Philups  the  29th  of  September,  it  has  been  the  custom  for  the 
Salmon,  burgesses  to  present  three  of  their  number,  one  being 
the  mayor  in  office  at  the  time,  for  the  office  of  mayor 
for  the  following  year.  These  presentments  were 
delivered  to  the  lord,  who  thereupon  elected  one  of 
such  persons  presented  to  him,  and  such  person  was 
thereupon  sworn  into  office  as  mayor. 

9.  By  a  charter  dated  A.D.  1192,  Nicholas  Fitz- 
martin,  then  lord  of  the  said  barony,  confirmed  to  his 
burgesses  of  Neivport,  then  called  Newburgh,  certain 
liberties  and  customs  which  WiUiaTn,  his  father,  had 
granted  to  them,  and  amongst  others  that  they  should 
have  common  of  pasture  in  his  land  and  easement  of 
wood  for  their  houses  and  buildings  and  for  firing  by 
view  of  the  forester ;  likewise  that  they  ought  to  have 
a  bailiff  and  a  common  council  for  him  and  them. 
This  charter  was  exemplified  and  enrolled  by  the 
Justices  of  the  Great  Session  holden  at  Haverfordwest 
in  the  34th  year  of  the  reign  of  Queen  Elizabeth,  on 
the  application  of  the  bailifi*  and  burgesses  of  the  said 
town  of  Newport  J  and  it  was  again  similarly  exempli- 
fied and  enrolled  in  the  5th  year  of  the  reign  of  James 
the  First 

10.  At  the  Courts  Leetand  Courts  Baron  it  has  been 
the  practice  of  the  mayor  and  burgesses  for  100  years 
past  and  upwards  to  present  to  the  lord  individual 
burgesses  for  occupation  of  pieces  of  the  common  or 
waste  lands,  and  most  commonly  with  the  addition^ 
after  naming  such  burgess,  '*  ho  to  agree  with  the  lord 
for  the  rent."  In  all  cases  the  persons  so  presented 
took  possession  of  the  apportioned  plots  of  land,  gene- 
rally building  cottages  and  other  buildings  thereon,  and 
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paid  the*  rents  to  the  lord  which  he  had  fixed,  such      1877. 
rents  being  very  small  sums  varying  according   to     Phillips 
drcumstances.    No  duration  of  holding  was  specified     Salmon. 
in  such  presentments,  but  upon  the  death  of  the  person 
presented  his  personal  representatives  continued  to 
occupy  and  pay  rent  to  the  lord  without  further  refer- 
ence to  the  Court  Leet. 

11.  In  the  year  1838,  disputes  having  arisen  between 
the  lord  and  certain  of  the  persons  holding  under  the 
above-mentioned  circumstances  as  to  their  liability  to 
pay  the  said  rents,  the  lord  took  proceedings  to  recover 
such  rent  from  one  of  them  and  recovered  the  amount 
thereof  in  an  action  tried  at  the  assizes. 

12.  Since  the  date  of  such  trial  the  successive  lords 
of  the  said  barony  have  granted  many  leases  similar 
to  that  under  which  the  present  claim  is  made,  and  the 
lessees  have  taken  possession  of  the  plots  demised  by 
such  leases  and  have  paid  the  rents  thereby  reserved 
There  was  no  evidence  that  such  leases  had  been 
granted  previously  to  such  date,  nor  has  any  notice 
been  taken  of  such  leases  on  the  Court  Rolls. 

13.  During  the  time  that  the  said  Thomas  Domes 
Lloyd  was  lord  of  the  said  barony,  extending  from  the 
year  1845  to  the  present  year,  the  records  of  the  said 
Courts  Leet  and  Courts  Baron  were  headed  as  follows : 

"  Town  and  corporation  of  Newport  in  the  county 
of  Pembroke,  barony  of  Kernes,  whereof  Sir  Thomas 
Davies  Lloyd  is  lord  of  the  corporation.  The  Court 
Leet  and  Court  Baron  held  at  Newport  within  the  said 
barony. 

"Before  me, 

"  A.  B.,  , 

"  Mayor." 
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1877.  14.  The  original  presentment  to  the  claimant  of  part 

Phillips    of  the  said  lands  in  respect  of  which  he  claimed  as 

Salmon,     aforesaid  was  made  in  the  custonuuy  form  by  the  jury 

at  the  Court  Leet  holden  on  the  14th  of  May,  1841, 

and  was  in  the  words  following : 

^*  We  present  two  pieces  of  ground  on  the  common 
to  John  Salmon,  weaver,  northwards  and  westwards 
of  Yetyrhose,  admeasurement  about  60  yards  long  by 
30  yards,  he  to  settle  with  the  Lord  of  the  Manor  for 
the  rent." 

15.  A  further  part  of  the  said  lands  was  presented 
to  the  said  claimant  by  the  jury  at  a  Court  Leet  holden 
on  the  26th  of  November,  1852,  and  such  presentment 
was  in  the  words  following : 

"  We  present  to  John  Salmon  of  Blaemuarm  a  piece 
of  land  on  the  common  bounded,  &c.  (mentioning  the 
abuttals).  The  Miayor  will  mark  out  the  boundaries. 
The  said  John  Sdlmxm  to  settle  with  the  Lord  of  the 
Manor  for  the  rent  Received  sixp^ice  in  Court  on 
account  of  rent'* 

Then  follow  the  names  of  the  said  jurors. 

16.  A  further  part  of  the  said  lands  in  respect  of 
which  he  claimed  was  presented  to  the  claimant  by  the 
jury  at  a  Court  Leet  holden  on  the  6th  of  November, 
1 855,  and  such  presentment  was  in  the  words  foUowing : 

"  We  present  to  Mr.  John  Salmon,  of  Blaenwarm  all 
that  piece  or  spot  of  land  being  part  of  Newport  com- 
mon and  situate  near  a  house  and  garden  the  property 
of  Thomas  Daviea  Lloyd,  Esquire,  the  said  spot  or 
piece  of  land  to  be  of  the  extent  of  60  yards  by  30 
yards,  or  thereabouts.  The  said  John  Salmon  shall  not 
encroach  or  stop  up  any  public  roads,  and  shall  settle 
with  the  Lord  of  the  Barony  for  the  rent  of  the  same 
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spot  of  land.    The  Mayor,  accompanied  by  Mr.  John       1877. 
Llewellyn,  Mr.  Thomas  Sevan,  Mr.  John  Harris,  and    Phillips 
Mr.  William  Sahnon  are  hereby  directed  to  mark  out     salmon. 
the  boundaries.    Mr.  John  Salmon  has  on  this  day 
paid  on  account  of  rent  the  siun  of  one  shilling." 

Then  follow  the  names  of  the  jurors.  The  said 
sums  of  sixpence  and  one  shilling  paid  on  account 
of  rent  by  the  said  claimant  were  received  by  the 
steward  as  part  of  the  rent  to  be  fixed  by  the  lord  of 
the  manor  to  be  paid  for  the  said  plots  of  land  respec- 
tively. 

17.  The  lease  executed  by  the  said  Tliomaa  Datries 
Lloyd  to  the  claimant  in  maimer  aforesaid  included 
the  said  several  pieces  of  land  referred  to  in  the  three 
presentments  hereinbefore  recited,  and  included  no 
additional  or  other  land,  and  possession  has  been 
retained  by  him  and  rent  paid  to  the  lord  until  the 
present  time,  in  accordance  with  the  said  lease. 

18.  The  burgesses  of  Newport  have  from  time  imme- 
morial exercised  rights  of  common  of  pasture  over  the 
wastes  of  the  said  manor  of  Newport.  Such  wastes 
consisted  originally  of  3000  acres  or  thereabouts  within 
the  said  manor,  of  which,  in  the  year  1861,  about  300 
acres  had  been  enclosed  and  were  then  held  in  severalty 
under  the  presentments  hereinbefore  referred  to,  but  a 
sufficiency  of  such  waste  lands  was  then  and  still  is 
left  for  the  use  by  the  commoners  of  their  said  right 
of  pasture.  No  right  of  turbary  or  estovers  has  been 
exercised  by  the  burgesses,  and  there  is  no  turf  or 
trees  within  the  said  waste  lands  available  for  the 
user  of  either  of  the  last  mentioned  rights^  if  they 
exist. 

19.  It  was  contended  for  the  claimant  that  the  lord 
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1877.  had  a  right  to  approve  against  common  of  pasture, 
Phillips  leaving  sufficient  waste  for  that  purpose,  and  if  so,  that 
Saijcon.  ^^  ^^  ^^^o  ^  right  to  demise  the  lands  so  approved, 
and  that  there  were  no  other  rights  of  common  in  this 
manor;  moreover,  that  a  custom  so  to  demise  was 
proved  by  the  foregoing  facts.  It  was  answered  for 
the  objector  that  no  right  to  demise  could  be  incidental 
to  the  right  to  approve  without  a  custom,  and  that 
such  custom  was  in  this  case  only  recent  and  not  of 
legal  origin. 

The  Bevising  Barrister  decided  that  the  contention 
of  the  claimant  was  well  founded,  and  inserted  the 
name  of  John  Salmon  in  the  list  of  claimants.  If  the 
Court  should  be  of  opinion  that  the  Bevising  Banister's 
decision  was  wrong  the  register  was  to  be  amended  by 
erasing  the  name  of  John  Salmon  therefrom. 

OrantJiam,  Q.C,  ( Vernon  Smith  with  him)  for  the 
appellant  First  as  regards  the  nature  of  the  right  of 
common  vested  in  the  burgesses  of  Newport  The 
nature  of  the  right  is  clearly  common  in  gross,  and  not 
common  appendant  or  appurtenant.  Common  of  pas- 
ture is  no  doubt  mentioned  in  the  9th  paragraph,  but 
the  ''houses  and  buildings"  mentioned  in  the  same 
paragraph  are  not  mentioned  in  connexion  with  the 
"  common  of  pasture,"  but  with  the  "  easement  of 
wood  "  which,  as  the  case  states,  is  for  "  house  and 
buildings"  and  for  "fixing."  Assuming,  therefore, 
what  will  not,  it  is  believed,  be  contested,  that  the 
right  of  common  in  the  burgesses  is  a  right  to  com- 
mon in  gross,  the  next  proposition  rests  on  what 
is  well  settled  law,  viz.,    that  neither    at  common 
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law    (a),    nor    under    the    statute    of    Merton    (6),      1877. 
can    the    lord    approve   agamat  com/mon   i/n  gross.    Phillips 
The  respondent  must    therefore  establish  hj   proof     salmon. 
the  existence  of   a  custom.    Here  no  proof  exists 
of  any  ancient    custom,  or   at   all    events    of   any 
such  custom  as  will  support  the  lease  which  has  been 
granted  to  the  respondent.    The  earliest  leases  in  the 
present  form,  of  which  the  case  states  that  there  is  any 
evidence,  are  subsequent  in  date  to  the  year  1838. 

[LiNDLEY,  J.  The  custom  to  approve  was  a  good 
deal  earlier.] 

The  lord  can  only  approve  in  strict  accordance  with 
the  custom.  He  cannot  approve  for  his  own  benefit 
without  reference  to  the  rights  of  the  commoners,  as 
ascertained  by  the  custom.  The  nomination  and  pre- 
sentment by  the  commoners  of  one  of  their  own  num- 
ber to  a  piece  of  land  was  an  act  done  by  the  com- 
moners by  arrangement  among  themselves  and  for 
their  own  benefit,  although  no  doubt  the  presentee  had 
subsequently  to  his  presentment  to  settle  with  the 
lord  as  to  the  amount  to  be  paid  to  him  for  rent.  But 
the  presentment  being  the  act  of  the  commoners,  it  is 
competent  for  them  by  holding  a  meeting  at  any  time 
to  determine  the  interest  which  they  have  themselves 
created  in  their  presentee.  An  interest  originating  in 
such  a  presentment  is  widely  different  from  a  freehold 
interest  created  by  a  grant  from  the  lord  without  any 
reference  to  the  rights  of  the  commoners,  or  recogni- 
tion of  the  existence  of  any  such  rights.  The  10th 
paragraph  shews^  it  is  submitted,  that  according  to  the 

(a)  See    2    InsL    474    n    (2) ;  (5)   20   Hen,   8,  c.   4.    See    2 

Elton  on  Commont   and    WoiteSf      Jnst,  86  n,  (4),  475  n.  (4). 
p.  196,  198—200. 
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1877.       customary  mode  of  presentment  the  interest  of  the 
Philufs    presentee  was  not  freehold. 

Salmon.  [Lindley,  J.  The  10th  paragraph  speaks  of  per- 
sonal representatives  continuing  to  occupy  upon  the 
death  of  the  person  presented.  The  interest  created 
imder  the  customary  presentment  plainly  did  not  cease 
upon  the  death  of  the  presentee ;  but  how  long  did  it 
continue  in  the  personal  representatives  ?  Is  not  the 
custom  consisent  with  a  tenancy  jmr  aidre  vie,  the 
personal  representatives  taking  as  special  occupants  ?] 

There  is  nothing  in  the  statement  of  the  custom  to 
justify  the  inference  that  a  presentment  under  it 
created  a  tenancy  pur  autre  vie.  AU  that  the  Court 
is  justified  in  assuming  from  the  statements  in  the 
10th  paragraph  is  that  the  presentee,  instead  of  being 
turned  out  when  he  died,  had  an  interest  of  some  sort 
which  went  to  his  personal  representatives.  Although 
the  case  does  not  state  with  precision  the  duration  of 
the  presentee's  interest,  the  Court  will  not  assume  it 
to  be  freehold  in  the  absence  of  some  statement  which 
clearly  warrants  that  assumption.  The  case  expressly 
states  that  there  was  no  evidence  of  the  granting 
previously  to  1838  of  any  leases  similar  to  that  which 
has  been  granted  to  the  respondent. 

[Dbnman,  J.  Is  it  not  for  you  to  get  rid  of  the 
presumption  that  arises  in  favour  of  possession  ?  Con- 
sistently with  the  statements  in  this  case,  may  not 
the  lord  in  granting  this  lease  have  acted  within  his 
powers  with  the  consent  of  all  parties  ?] 

The  lease  does  not  purport  to  be  made  with  the 
assent  of  the  commoners^  and  though  there  may  bo 
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nothing  on  its  face  which  in  terms  shews  their  dissent,      1877. 
if  they  had  been  assenting  parties,  their  assent  would     Phillips 
have  appeared.    So  also,  as  regards  the  duration  of     salmon. 
the  lease,  if  leases  for  lives  had  been  made  before  1838, 
that  circumstance  could  have  been  affirmatively  shewn. 

[LiNDLEY,  J.  The  lease  is  surely  good,  at  all  events, 
as  against  the  lord.  It  may  be  that  the  land  is  sub- 
ject  to  certain  rights  in  the  commoners ;  but  the  case 
does  not  raise  any  question  of  value.] 

The  case,  it  is  submitted,  has  been  stated  to  raise 
the  question  whether  the  lord  had  a  right  to  approve, 
which  the  Revising  Barrister  decided  in  the  affirmative. 
If  the  lord  had  no  right  to  approve,  the  name  of  the 
respondent  should  be  erased  from  the  register.  In 
Mton  on  Commons  and  Wastes,  p.  238,  it  is  said :  "  If 
an  owner  of  land  has  by  deed  granted  to  a  stranger 
the  right  of  taking  peat  or  turf  for  fuel,  wood  for 
repairs,  fish  for  the  sustenance  of  his  family,  or  other 
profits  of  a  similar  kind,  out  of  a  particular  parcel  of 
waste  land  or  a  stream  where  these  may  be  found, 
without  attaching  the  privilege  to  the  ownership  of 
any  particular  tenement,  it  seems  to  be  clear  that  he 
cannot  afterwards  restrain  the  commoner  to  any  lesser 
portion  of  the  waste  or  stream.  We  know  that  from 
the  earliest  times  enclosures  were  forbidden  when  a 
common  of  pasture  in  gross  had  been  granted  in  this 
way  (a),  and  the  same  rule  applies  to  other  kinds  of 
common  in  gross ;  thus  where  one  had  granted  a  com- 
mon of  piscary  through  every  part  of  a  certain  stream, 
and  then  excluded  the  commoner  from  part  of  the 

(a)  12  Hen,  3,  25  ;  2  Inat,  474  n.  (2) ;  1  Ho.  Rep.  865. 
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^^^^'  same  on  the  formation  of  a  mill-stream,  on  assize  of 
Philups  common  being  brought,  it  was  held  that  no  such 
Salmov.     alteration  of  his  grant  was  permissible  (a)." 

[He  referred  also  to  Laacelles  v.  Lard  Onslow  (6).] 

Sir  Henry  James,  Q.C.  (Tickle  with  him)  for  the 
respondent     The  ownership  of  the  soil  in  this  barony 
is  unquestionably   in  the  lord,  the  interest  of  the 
burgesses  of  Newport,  as  tenants  of  the  manor,  being 
limited  to  rights  of  conmion  of  pasture,  which  rights 
it  is  not  denied  are,  as  regards  their  nature,  rights  of 
common  in  gross.    Then  as  to  the  three  plots  of  land 
in  respect  of  which  the  vote  is  claimed,  what  do  the 
facts  establish  ?    They  clearly  show  that  the  respondent 
has  been  in  possession  for  above  twenty  years  without 
interference  by  any  one.     Since  1861  the  possession 
has  been  under  a  lease  purporting  to  pass  a  fireehold 
interest ;  that  lease  is  valid  in  point  of  form,  and  rent 
has  been  paid  under  it  since  its  commencement  in 
accordance  with  its  terms,  and  its  validity  has  hitherto 
never  been  disputed.     The  possession  prior  to  the  lease 
dates  from  the  presentments  to  the  three  plots  respec- 
tively in  1841,  1852,  and  1855.     The  first  question 
therefore  which  arises  is,  whether  even  assuming  that 
any  tenable  objection  could  now  be  raised  by  any 
parties  having  an  interest  in  the  premises,  it  is  com- 
petent to  the  political  objector  to  raise  it.    The  proposi- 
tion is  a  startling  one,  and  affords  an  easy  opportunity 
for  a  side  attack  on  a  property,  if  the  lawfulness  of 
possession  is  not  to  be  presumed,  when  all  parties  who 
could  be  interested  in  objecting  have  always  acquiesced, 

(a)  34  Asm,    11  ;     Bro,    Abr.  (6)  2  Q.  B.  D.  433. 

'  Common*  26. 
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and  still  acquiesce  in  its  perfect  lawfulness.    Assume,       1877. 
however,  that  the  political  objector  is  competent  to     Fuilupb 
object.    What  is  the  nature  of  the  objection  ?    The  re-     sauiom. 
spondent  claiming  by  more  than  twenty  years'  posses- 
sion ;  can  it  be  an  answer  to  say  that  he  is  in  under  a 
lease  which  no  one  had  power  to  grant,  even  assuming 
for  the  moment  that  that  view  can  be  substantiated  ? 

[LiNDLET,  J.     It  is  competent  for  anyone  to  say 
that  he  was  let  in  imder  a  custom.] 

The  difficulty  as  regards  the  custom  is  to  say  what 
determination  there  is  to  the  interest  that  is  created 
under  it.  If  it  be  said  that  the  custom  is  bad,  then 
the  respondent  has  a  good  title  by  more  than  twenty 
or  even  thirty  years'  possession.  He  cannot  the  less 
have  a  freehold  interest,  because  subsequently  to  being 
let  into  possession  he  has  obtained  from  the  lord  what 
purports  to  be  a  freehold  lease.  If  on  the  other  hand 
the  custom  is  good,  then  the  respondent  is  at  all  events 
lawfully  in  possession  under  the  custom.  The  only 
parties  besides  the  respondent  who  have  any  interest 
in  the  question  are  the  commoners  and  the  lord.  The 
commoners,  lawfully  assembled,  have  in  the  customary 
mode  presented  the  respondent  to  the  land.  They 
cannot  indeed  confer  possession  of  the  soil  by  their 
presentments,  the  soil  being  in  the  lord.  All  that  they 
can  do  is  to  say :  "  With  consent  of  the  lord,  who  is 
owner  of  the  soil,  you  may  go  in  and  take  possession, 
we  giving  up  our  rights."  But  here  the  respondent 
does  obtain  the  lord's  consent  to  his  possession,  the 
lord  granting  him  a  freehold  lease.  Unless  therefore 
it  can  be  held  that  the  effect  of  these  presentments  is 
necessarily  to  restrict  the  lord  to  the  creation  of  a 
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1877.      yearly  tenancy,  there  is  nothing  to  prevent  the  lord 
PHILUP8     from  creating  a  tenancy  for  such  term  as  he  may  choose. 

V  

Salmon.  That  the  tenancies  are  longer  in  one  case  than  another 
affords  no  proof  than  the  longer  tenancy  is  invalid.  Is 
it  to  be  said  that  no  variation  in  the  duration  of  the 
tenancy  is  permissible  under  the  custom  ?  Or  that  the 
duration  of  the  tenancy  might  not  be  either  for  a  week 
or  a  year,  as  arranged  between  the  lord  and  the 
tenant  ?  The  lord  has  clearly  power  under  the  custom 
to  create  a  tenancy^  and  why  should  its  duration  be 
thus  arbitrarily  restricted  ?  And  where  is  the  evidence 
of  any  such  restriction  to  be  found  ?  It  is  for  the 
objector  to  shew  it,  if  it  exists.  It  cannot  be  gathered 
from  the  forms  of  presentment,  which  are  absolute  in 
their  terms ;  and  certainly  not  from  the  usage,  since 
there  is  no  instance  of  any  land,  to  which  a  present- 
ment has  once  been  made,  having  ever  again  become 
subject  to  the  rights  of  the  commoners. 

[Denman,  J.  Whether  the  language  of  the  present- 
ments be  legal  or  not,  I  take  it  so  far  as  regards 
intention  that  the  meaning  of  the  words  was  to  put  it 
in  the  power  of  the  lord  to  make  over  the  land  for 
ever.] 

It  is  submitted  that  that  was  clearly  the  intention. 
The  object  in  view  was  that  houses  should  be  built, 
and  additional  value  thus  given  to  the  surrounding 
land,  which  belongs  to  the  lord.  The  substance  of  the 
transaction  is  that  the  commoners  present  the  indi- 
vidual to  have  so  far  as  they  are  concerned  the  right 
of  enclosure  for  ever.  It  is  an  absolute  presentment 
(if  the  lord  will)  to  enable  the  lord  to  establish  a 
tenancy  between  himself  and  the  presentee  of  the 
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commoners,  and  to  free  the  land  as  to  which  the      1877. 
presentment  has  been  made  once  for  all  from  the    phtllips 
rights  of  the  commoners.    A  contrary  doctrine  would     Salmon. 
put  on  end  to  all  building  improyements  throughout 
the  manor,  and  stop  the  increase  of  population  which 
has  taken  place  under  the  custom.    The  custom  of 
leasing  in  the  present  form  has  taken  place  since  1838, 
and  although  prior  to  that  date  it  may  be  that  the 
lord  may  have  acted  on  the  principle  of  granting 
shorter  leases,  the  Court  will  not  infer  from  that  alone 
that  the  granting  of  leases  in  the  present  form  cannot 
be  an  act  in  accordance  with  the  custom. 

[He  also  referred  to  Shakeapear  v.  Peppin  (a).] 

Orawthamy  Q.  C,  in  reply.  It  has  been  argued  for 
the  respondent  that  this  objection  is  not  open  to  a 
political  objector ;  but,  if  the  objection  be  legally  sus- 
tainable, there  is  no  reason  why  it  should  not  be 
raised  on  a  question  of  the  franchise,  as  well  as  if  it 
arose  in  any  other  way. 

[DeTimiian,  J.  Sir  Henry  Jamies  says,  possession  is 
prvmd  facie  evidence  of  ownership  of  the  land.  The 
respondent  claims  the  land  by  virtue  of  his  possession, 
and  says  that  you  have  not  shewn  any  right  to  dis- 
possess him.] 

The  case  has  no  doubt  been  argued  for  the  respon- 
dent as  if  that  were  the  point  raised.  But  the  point 
raised  by  the  Revising  Barrister  is  not  whether  the 
respondent  has  been  in  possession  under  a  custom 
under  such  circumstances  as  to  afford  evidence  of  the 

(o)  6  T.  n,  741. 

VOL.   II.      H.C.  B   B 
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1877.  existence  of  some  kind  of  freehold  estate.  K  that 
PHiLtips  view  were  sustainable  on  the  facts,  it  would  no  doubt 
Salmow.  liav©  been  distinctly  raised  by  those  who  watched  the 
preparation  of  the  case  on  behalf  of  the  respondent. 
Instead,  however,  of  raising  that  point  they  have  been 
content  to  rely  on  the  proposition  that  the  lord  has  a 
right  to  approve,  and  that,  having  that  right,  he  has 
also  the  right  to  grant  leases  for  lives.  Now,  as  regards 
approvement,  it  has  not  been  attempted  on  the  other 
side  seriously  to  argue  that  under  the  statute  of  Mer- 
ton  the  lord  can  approve  against  common  in  gross,  and 
.the  authority  of  Lord  Coke  is  distinct  that  he  can- 
not (a).  It  follows  that  the  power  to  grant  leases  for 
lives  in  the  form  which  has  been  here  adopted,  if  it 
exist,  must  depend  wholly  on  user,  and  that  user  the 
ca^  shews  to  be  of  modem  origin. 

[He  referred  also  to  Arlett  v.  Ellis  (5),  and  The 
Bishop  of  Chichester  and  Strodwick's  Case  (c).] 

Denman,  J.  I  think  that  the  respondent  is  entitled 
to  judgment.  Many  points  have  been  touched  upon 
in  the  course  of  the  argument  which  might  give  rise 
to  difficulty,  if  the  facts  of  this  case  did  not  dispose  of 
them.  The  case  really  turns  on  paragraph  10,  which 
is  as  follows  :  "  At  the  Courts  Leet  and  CJourts  Baron 
it  has  been  the  practice  of  the  mayor  and  buigesses 
for  100  years  past  and  upwards" — which  in  the 
absence  of  anything  to  the  contrary  I  read  as  equiva- 
lent to  a  statement  of  "  from  time  immemorial " — "  to 
present  to  the  lord  individual  burgesses  for  occupation 
of  pieces  of  the  common  or  waste  lands,  and  most 

(a)  2  /n«e.,  86  n.  (4);  474,  476.  (c)  Godb,,  p.  2S4. 

{b)  7  B.  d:a  846. 
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commonly  with  the  addition  after  naming  such  1877. 
bnrgess  '  he  to  agree  with  the  lord  for  the  rent/  In  Phillips 
all  cases  the  person  so  presented  took  possession  of  the  Salmon. 
apportioned  plots  of  land,  generally  building  cottages 
and  other  buildings  thereon,  and  paid  the  rents  to  the 
lord  which  he  had  fixed,  such  rents  being  very  small 
sums  varying  according  to  circumstances."  Now  here 
no  question  of  value  arises,  but  it  must  be  assumed 
that,  subject  to  the  point  of  law  stated,  there  was  a  . 
sufficient  value  in  the  holding  to  give  the  respondent 
a  vote.  Paragraph  10  proceeds  as  follows :  "  No  dura- 
tion of  holding  was  specified  in  such  presentments, 
but  upon  the  death  of  the  person  presented  his  personal 
representatives  continued  to  occupy,  and  pay  rent  to 
the  lord  without  further  reference  to  the  Court  Leet." 
That,  I  think,  amounts  at  all  events  to  a  statement  of 
this,  that  fi'om  time  immemorial  the  tenants  of  the 
manor  have  agreed,  and  by  their  presentments  acted 
upon  agreements,  that  the  individual  whom  they  pre- 
sented should  take  the  land,  and  the  lord  let  to  him 
(he  paying  rent  to  the  lord)  for  the  period  at  least  of 
the  presentee's  life. 

As  to  what  woidd  happen  upon  the  death  of  the 
presentee  with  regard  to  the  personal  representatives 
no  question  arises,  because  Salmon  the  respondent  is 
the  person  who  was  presented  to  a  portion  of  the  land 
as  early  as  184fl,  and  to  other  parts  afterwards,  and 
subsequently  he  has  taken  a  lease  from  the  lord.  With 
the  consent  of  the  burgesses  he  has  held  and  continues 
to  hold  the  land  from  the  lord,  and  to  pay  rent  to 
him. 

I  think,  therefore,  that  sufficient  is  made  out  to  give 
the  respondent  the  qualification.     He  holds  land,  as  to 

B  B  2 


356  MICHAELMAS  TERM, 

1877.  the  sufficiency  of  which  in  point  of  value  no  question 
Philufs  arises,  for  the  period  of  his  natural  life  at  least,  from 
Salmon,  the  person  in  whom,  at  the  time  when  he  took,  the 
freehold  of  the  land  was  vested.  There  are  therefore 
all  the  elements  of  qualification  for  a  county  vote. 
The  existence  of  ihe  lease  cannot  I  think  render  the 
respondent  less  entitled  to  the  vote  than  he  would 
have  been  according  to  the  statement  of  the  custom. 
The  decision  of  the  Revising  Barrister  must  therefore 
be  upheld,  and  the  appeal  dismissed. 

LiNDLEY,  J.     I  also  am  of  opinion  that  the  respon- 
dent is  entitled  to  judgment.     In  determining  a  case 
of  this  sort,  two  questions  have  to  be  considered  either 
by  the  Revising  Barrister  or  by  the  Court    First,  is 
there  the  necessary  qualification  in  point  of  law? 
Secondly,  is  it  sufficient  in  point  of  value  ?    Now  the 
qualification  in  respect  of  which  the  respondent  claims 
is  a  freehold  lease  of  a  house  and  land.    Has  the  re- 
spondent got  that  qualification  ?    Beyond  all  doubt  he 
has.    He  has  a  lease  for  lives  from  the  lord  of  the 
manor,  who  must  be  assumed  to  be  the  owner  in  fee  of 
the  land,  as  there  is  nothing  in  the  case  to  cut  dovm 
his  interest.     The  respondent  has  therefore  a  freehold 
interest,  created  by  a  person  who  can  give  it.     All 
that  can  be  said  against  that  is  that  his  interest  is 
subject  to  certain  rights  of  common.     I  do  not  pro- 
pose to  discuss  what  the  exact  rights  under  the  lease 
may  be  against  the  commoners.     It  is  quite  obvious 
that  the   lease  is  good  against  everybody  else,  and 
against  the  commoners  it  is  good  to  this  extent  at 
least,  that  they  cannot  disturb  the  respondent  in  his 
lifetime.     That  is  plain  from  paragraph  10.     It  comes 
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therefore  to  a  question  of  value,  and  as  to  that  the       ^^''7. 
case   does  not  raise   any  question  for  us  as  to  its     Phillips 
sufficiency.  Saluon. 

Decision  affirmed. 

Solicitors— For  Appellant,  Peacock  <&  Ooddard, 

for  Jenhma  dk  Evans,  Cardigan, 

For    Respondent,    Cookaon,     Waine- 
Wright,  Jk  Pennington. 
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Grant,  Appellant;    The  Overseers   of  the 
Parish  of  Pagham,  Respondents. 


1877.       THE  appellant  claimed  to  have  his  name  inserted  in 

Nov  19  20. 

' ! — '         list  of  voters  for  the  western  division  of  the  county 

qiu^oition    ^^  Svssex,  in  respect  of  certain  freehold  property,  and 
&[ihe Pi^iia-  ^^  ^"^y  objected  to  by  one  Eugene  Edward  Street. 
mentaiy  Elec-      The  claim  was  heard  before  the  Revising  Barrister  at 

tiona  Act, 

1868,  the        the   Court  holden  for  the   said   western    division  at 

report  made 

to  the  House   BognoTy  on  the   1st  day  of  October,  1877,  and  the 

of  CominoDB  , 

by  the  election  appellant  was  proved  to  be  duly  qualified  in  respect  of 
Btato^expresaly  his  said  claim,  unless  the  objection  put  forward  by  the 
TO  M  to  leave  ^^  Eugene  Edward  Street,  and  mentioned  in  the  next 
douH  tidt'  paragraph  should  be  decided  to  be  valid. 
b^Niiy  hae  ^phe  Said  objection  was,  that,  the  appellant  having 
mitted  by  or    been  returned  by  the  Returning  OflScer  for  the  borough 

with  the 

knowledge  of  Kidderminster  as  having  been  duly  elected  on  the 
the  candidate.  31st  day  of  January.  1874,  to  serve  in  Parliament  for 
beonitsiLse  the  said  borough,  a  petition  had  been  presented 
t^  ^rva-  against  such  election  and  return,  and  at  the  trial  of  the 
Sr'^election^^  matters  alleged  in  such  petition  before  Mr.  Justice 
judge  in  de-  Mellor  the  election  judge  appointed  to  try  the  same, 
judgment  in    guch  election  and  return  were  determined  to  be  null 

the  election 

petition  can-  and  void  ;  and  that  the  certificate  and  report  made  by 
sorted  to,  for  Mr.  Justico  MeUoT  as  such  election  judge  on  the  trial 
cl«mng*u^  of  the  said  petition,  and  dated  the  17th  day  of  July, 
the  ambiguity.  J  gy^^    rendered    the    appellant    incapable    of   bemg 

registered  as  a  voter,  and  voting  at  any  election  in  the 
United  Kingdom  during  seven  years  next  after  the  said 
17th  day  of  July,  1874. 
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Paoham. 


The  certificate  and  report  so  far  as  the  same  are  ma-       1877. 
terial,  were  stated  in  the  case  as  follows : —  Grant 

*'  Now,  I,  Sir  John  MeUoVy  Knight,  one  of  the  judges  thb  Oveb- 
on  the  rota  for  the  trial  of  election  petitions  in  England,  parish  of 
having  according  to  the  Parliamentary  Elections  Act, 
1868,  tried  the  matters  alleged  in  the  said  petition  and 
determined  the  same,  do  hereby  certify  and  report  that 
at  the  trial  of  the  matters  alleged  in  the  said  petition, 
I  determined  that  the  said  Albert  GHrant  was  not  duly 
elected  and  returned  at  the  said  election,  and  that  his 
election  and  return  were  and  are  wholly  null  and  void. 
And  in  compliance  with  the  directions  of  the  Parliamen- 
tary Elections  Act,  1868,  I  further  certify  and  report 
that  it  was  proved  before  me  that  the  said  Albert  Grant 
was  guilty  of  a  corrupt  practice  at  the  said  election 
within  the  true  intent  and  meaning  of  the  Corrupt 
Practices  Prevention  Act,  1854. 

"  And  I  further  report  that  the  nature  of  such  corrupt 
practice  was  the  promising  before  and  at  the  time  of  the 
said  election  to  certain  voters  for  the  said  borough  of 
Kiddermirister  and  other  inhabitants  thereof  that  the 
said  Albert  Grant  would  in  the  event  of  his  being 
returned  at  the  said  election,  and  after  such  return,  give 
to  such  voters  and  other  voters  and  inhabitants  of 
Kidderm/i/nster  an  entertainment  consisting  among 
other  things  of  meat  and  drink  with  the  view  and  in- 
tent  to  induce  such  voters  to  vote  for  him  the  said 
Albert  Gramt  at  such  election. 

"  And  I  further  report  that  in  course  of  the  trial  it 
appeared  more  or  less  clearly  that  a  number  of  voters 
had  been  induced  to  vote  for  the  said  Albeii  Grant  by 
virtue  of  a  promise  made  to  them  by  persons  canvassing 
them  for  their  votes  that  their  names  should  be  put 
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1877.       down  upon  a  committee,  and  that  it  would  be  worth  to 

Grant"  them  10«.  each  when  all  was  over,  and  in  other  cases 

The  Over-    *^^*  ^'^^y  would  be  paid  for  their  services  when  it  could 

BBERs  OF  THR  \yQ  ^q^q  y^[^\^  safetv,  but  inasmuch  as  in  some  cases  the  • 
Parish  of  •' ' 

Pagham.  persons  implicated  were  not  clearly  identified,  and  in 
other  cases  the  counsel  for  the  respondent  did  not  call 
them  to  contradict  or  explain  the  circumstances  on  the 
ground  that  their  evidence  did  not  affect  Mr.  Orant,  T 
think  that  I  cannot  safely  report  the  names  of  any  per- 
sons as  having  been  proved  to  have  been  gmlty  of 
bribery. 

"  I  am  not  able  from  the  evidence  before  me  to  report 
that  there  is  reason  to  believe  that  corrupt  practices  ex- 
tensively prevailed  at  the  said  election. 

"  There  was  evidence  of  a  good  deal  of  illegal  treating 
during  the  election,  but  it  was  not  proved  to  my  satis- 
faction to  have  been  corrupt" 

The  evidence  produced  before  the  Revising  Barrister 
and  admitted  by  the  claimant  and  objector  as  common 
to  both  consisted  of  a  return  to  an  order  of  the  House 
of  Commons,  dated  the  12th  day  of  June,  1874,  for  a 
copy  of  the  shorthand  writer's  notes  of  the  judgments 
dehvered  by  the  judges  selected  in  pursuance  of  the 
Parliamentary   Elections  Act,   1868,  for  the   trial   of 
election  petitions,  and  ordered  by  the  House  of  Com- 
mons to  be  printed  on  the  5th  August,  1874.     The  case 
stated  that  by  consent,  the  Revising  Barrister  annexed 
thereto  as  part  thereof  a  copy  of  the  said  return,  and 
for  the  purposes  of   the  appeal  incorporated  as  facts 
proved  before  him  the  facts  stated  in  Mr.  Justice  MeUor's 
judgment  and  certificate. 

After  hearing  all  the  arguments  in  support  of  the 
said  objection  and  against  the  said  claim,  and  all  the 
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arguments  in  support  of  the  said  claim  and  against  the       1877. 
said  objection,  the  Revising  Barrister  adjourned  the      Gsant 
further  hearing  and  determination  of  the  said  claim  and    the  Oveb- 
objection  until  the  sitting  of  the  Court  to  be  holden  at    parish  of 
Horsharfh  within  such  western  division    of   the   said     ^^^^^^ 
county  on  the  8th  day  of  October,  1877,  and  at  such 
further  hearing  he   decided  and   determined,   having 
regard  to  the  distinction  existing  between  bribery  and 
treating,  as  affecting  a  voter's  mind,  and  that  treating  as 
defined  in  the  Corrupt  Practices  Act,  1854,  does  not  in-' 
elude  a  promise  to  treat,  but  that  bribery  as  defined  in 
the  said  Act  does  include  a  promise  to  give,  and  having 
regard  to  Mr.  Justice  Mellor's  judgment  and  certificate 
and  to  the  nature  of  the  promised  entertainment,  and 
the  value  of  the  proposed  accompanying  gifts  as  set 
forth  in  Mr.  Justice  MeUor*8  judgment,  and  for  other 
reasons,  that  the  corrupt  practice  reported  by  Mr.  Justice 
MMor  to  the  House  of  Commons  to  have  been  com- 
mitted by  the  said  Albert  OraTit  at  the  Kidderminster 
election  was  and  amounted  to  bribery  within  the  true 
intent  and  meaning  of  '•  Tlie  Corrupt  Practices  Preven- 
tion Act,   1854,"   and   "The   Parliamentary  Elections 
Act,  1868,"   and   was  not   treating  as  contended   on 
his  behalf,  and  that  consequently  it  was  found  by  the 
said  report  that  bribery  had  been  committed  by  the  said 
Albert  Grant  at  the  said  election,  and  the  Revising 
Barrister  accordingly  disallowed  his  claim  to  have  his 
name  inserted  in  the  list  of  voters. 

Notice  was  given  to  the  Revising  Barrister  that  the 
said  Eibgene  Edward  Street  refused  to  be  named  respon- 
dent, whereupon  the  Revising  Barrister  duly  nominated 
the  overseers  of  the  parish  ofPagham  to  be  respondents. 
If  the  Court  should  be  of  opinion  that  the  corrupt 
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1877.      practice  found  by  the  said  report  to  have  been  com-. 

^^^^      mitted  by  the  said  Albert  Grant  at  the  Kidderminster 

^    ^         election  was  and  amounted  to  bribeiy  within  the  true 

BBKBs  OF  THE  intout  aud  meaning  of  the  above-mentioned  Acts,  and 

Pabisb  of  ^  . 

Paoham.  that  it  was  found  by  the  said  report  that  bribery  had 
been  committed  by  the  said  Albert  Grant  at  the  said 
election,  the  decision  of  the  Revising  Barrister  so  far  as 
it  disallowed  his  claim  was  to  be  affirmed. 

If  the  Court  should  be  of  a  contrary  opinion,  then 
the  decision  was  to  be  reversed. 

PoUard,  for  the  appellant.  The  question  for  decision 
here  is,  whether  the  appellant's  case  is  brought  within 
the  43rd  section  of  the  Parliamentary  Elections  Act, 
1868,  so  as  to  subject  him  to  the  disqualifications 
imposed  by  that  section.  It  is  a  well  recognized  rule 
of  construction  that  penal  enactments  must  be  strictly 
construed.  In  order,  therefore,  that  the  disqualifica- 
tions imposed  by  sect.  43,  may  attach,  it  ought,  it  is 
submitted,  to  be  established,  in  such  a  Vay  as  not  to 
admit  of  any  doubt  or  discussion,  that  an  ofience  has 
been  committed,  falling  within  the  letter  as  well  as 
within  the  spirit  of  that  section.  In  Lord  Hunting- 
tower  V.  Gardiner  (a),  Bayley,  J.,  said:  "  Effect  must  not 
be  given  to  a  penal  statute,  unless  the  offence  charged 
comes  within  the  very  words  of  it."  And  Best,  J., 
said :  "  We  are  called  upon  to  give  effect  to  a  penal 
clause,  and  must,  therefore,  construe  it  strictly,  for  we 
ought  not  to  pronounce  a  judgment  imposing  very 
severe  penalties,  unless  the  offence  comes  within  the 
letter  of  the  Act,  whatever  might  have  been  the  in- 
tention of  the  Legislature  in  passing  it.  And  in  Britt 
v.  Robinson  (6),   Willes,  J.,  said  :  "  When  an  offence 

(a)  IB.deC,  299.  (6)  L.  R,  5  C.  P.  513. 
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against  the  law  is  alleged,  and  when  the  Court  has  to       1877. 
consider  whether  that  alleged  offence  falls  within  the       Gbaht 
language  of  a  criminal  statute,  the  Court  must  be    thxOvsb- 
satisfied,  not  only  that  the  spirit  of  the  legislative  enact-    p^ibh  of 
ment  has  been  violated,  but  also  that  the  language  used    ^^^"• 
by  the  L^islature  includes  the  offence  in  question  and 
makes  it  criminaL"   The  question  here,  is  not  whether, 
as  matter  of  fact,  bribery  was  committed  with  the 
knowledge  and  consent  of  the  candidate,  but  whether 
the  learned  judge  who  tried  the  election  petition,  haa 
reported  that  bribery  was  committed  with  such  know- 
ledge and  consent.     It  is  not  sufficient  to  bring  the 
case  within  sec  43,  that  the  election  judge  should  have 
found  certain  facts,  from  which  such  an  inference  might 
be  drawn,  if,  instead  of  drawing  the  inference  himself, 
he  has  left  the  responsibility  of  drawing  it  to  another 
tribunal.    The  Legislature  has  cast  the  responsibility 
of  reporting  that  the  offence  has  been  committed  on 
the  election  judge  himself;  and  if  he  has  not  so  re- 
ported, the  case  is  not  within  the  section.    This  Court 
has  no  jurisdiction  to  try  the  question  whether  the 
facts  stated  by  Mr.   Justice   MelloTy   in  his    report, 
amount  to  personal  bribery.     The  Court  will    not, 
it  is  submitted,    follow  the  course  which  has  been 
adopted  by  the  Revising  Barrister  in  arriving  at  his 
decision.   The  Revising  Barrister  has  not  confined  him* 
self,  as  he  was  bound  to  do,  to  the  report  of  the  elec- 
tion judge  to  the  House  of  Commons,  which  aJone  could 
furnish  the  proper   materials   for  his  consideration. 
Instead  of  confining  himself  to  the  report,  he  expressly 
declares  that  his  decision  is  founded  on  reasoning  and 
observations  which  are  to  be  found,  not  in  the  report, 
but  in  the  judgment  delivered  by  the  election  judge  on 
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1877.       the  hearing  of  the  petition.     The  words  of  sea  43,  are 
Gbant      distinct  and  precise,  that  ''  where  it  is  foiind  by  the 
The  Over-    "^^port  of  the  judge,  upon  an  election  petition  under 
™AM8H  oS"  *^®  -*"^^'  ^^**  t>ribery  has  been  committed  by  or  with 
Paohah.     j^Q  knowledge  and  consent   of  any  candidate  at  an 
election,  such  candidate  shall  be  deemed  to  have  been 
personally  guilty  of  bribery  at  such  election ;"  and  the 
section  proceeds  to  incapacitate  the  candidate  during 
seven  years,  in  the  event  of  such  a  finding,  from  being 
either  elected  as  a  member,  or  registered  as  a  voter. 
In  Drinkwaier  v.  Deakm  (a).  Lord  Coleridge  comment- 
ing on  ss.  43,  45,  46,  and  47,  said  :  "  It  seems  to  me  to 
residt  from  them  all  that  the  disqualifications  created 
by  them  are  intended  to  be,  and  are  the  result  of  the 
finding  or  report  of  the  judge,  or  other  tribunal,  and 
that  they  attach  only  on  such  finding  or  report,  and 
from  its  date."     The  report,  it  is  submitted,  in  the 
present  case  cannot  be  held  with  any  certainty  to  be  a 
report  that  bribery  has  been  committed  with  the  can- 
didate's knowledge  and  consent.     In  the  first  place  the 
word  bribery  is  not  used  at  all,  but  only  the  word 
"  corrupt  practice."     Secondly,  it  is  consistent  with  the 
report  that  the  intention  of  Mr.  Justice  MeUor,  was  to 
report  the  candidate  guilty,   in  accordance  with  sec. 
46,  of  a  corrupt  practice,  "  other  than  personal  bribery 
within  the  43rd  section."    The  argument  that  the  case 
is  not  within  sec.  43,   is  much  stronger  than  if  the 
words  of  the  report  were  simply  "  guilty  of  a  corrupt 
practice,"  the  words  being  "  guilty  of  a  corrupt  practice 
withva  the  true  intent  and  meaning  of  the    Corrupt 
Practices  Prevention  Act,  1854/*    As  the  law  stood 
under  the   Act  of  1854,  the   disqualification    which 

(a)  L,IL9C.  P,  636. 
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attached  to  the  candidate  was  the  same,  whether  the       1B77. 
act  constituting  the  corrupt  practice  was  the  personal      gramt 
act  of  the  candidate,  or  the  act  of  his  agent  without  his    xhs  Oveb- 
knowledge  or  consent.    It  is  submitted  that  the  rea-  ^^^^bh  ™ 
sonable  inference  is,  that  Mr.  Justice  Afellor,  in  using     I^-^^^ham. 
the  language  he  does  in  the  report,  had  in  his  mind  the 
disqualification  arising  under  sec.  36  of  the    Act  of 
1854<,  attaching  equally  whether  the  candidate  had  or 
had  not  personal  knowledge  of  the  corrupt  practice,  and 
not  the  more  serious  disqualifications  imposed  by  sec. 
43  of  the  Act  of  1868,  which  applies  only  where  the 
candidate  is  found  guilty  of  personal  bribery. 

[He  also  contended  that  the  promise  of  an  entertain- 
ment, consisting  of  meat  and  drink  to  be  consumed  on 
the  spot,  did  not  constitute  the  offence  of  bribery, 
citing  The  Bodmin  case  (a),  The  Brecon  case  (5),  The 
Poole  case  (c),  and  The  LawncesUm  case  (cQ.] 

No  one  appeared  for  the  respondents. 

Oroye,  J.,  I  am  of  opinion  that  the  decision  of  the 
Revising  Barrister  should  be  reversed.  I  regret  that 
the  case  has  been  argued  only  on  one  side,  as  it  is  no 
doubt,  an  advantage  to  the  Court  to  have  all  that  can 
be  urged  on  both  sides  brought  fully  before  it.  But 
upon  the  materials  presented  to  us,  and  on  the  argu- 
ment of  Mr.  Pollard,  I  am  of  opinion  that  the  finding 
of  the  learned  judge  who  tried  this  petition,  does  not 
bring  the  case  within  that  section  which  alone  could 
disqualify  the  appellant  from  being  registered  as  a 
voter,  and  from  voting  at  an  election — sec  43  of  the 
Parliamentary  Elections  Act,  1868. 

Under  that  Act  the  election  judge  is  required,  in 

(a)  1  OW.  ds  H.  117.  {€)  2  aM.  (&  ff.  128. 

(()  2  (/M,  ds  H.  43.  {d)  2  O'M.  A  H.  129. 
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1877.       addition  to  certifying  his  determination,  whether  any 
Grant      person  has  been  duly  elected,  to  report  to  the  Speaker 
Thb  OvBii-    ^^  ^^®  House  of  Conunons.    He  is  to  report  under  three 
"SSisH  of  h^^'  contained  in  sec.  11,  sub-sec  14,  with  an  optional 
Paoham.      power  of  adding  any  special  matter  which  he  thinks 
ought  to  be  brought  to  the  attention  of  the  House  of 
Commons.    The  first  of  these  heads  is :  "  Whether  any 
corrupt  practice  has  or  has  not  been  proved  to  have 
been  committed  by  or  with  the  knowledge  and  consent 
of  any  oomdndate  at  euch  election,  and  the  nature  of 
such  corrupt  practice."     Similar  language  is  employed 
in  sec  43,  which  says :  "  Where  it  is  found,"  not  by 
the  judgment,  but  "by  the  report  of  the  judge,  upon  an 
election  petition  under  this  Act,  that  bribery  has  been 
committed  by  or  with  the  knowledge  and  consent  of 
a/ay  candidate  at  an  election,  such  candidate  shall  be 
deemed  to  have  been  personally  guilty  of  bribery  at 
such  election."    Here  the  learned  judge  has  clearly  not 
reported  in  the  terms  of  the  Statute,  that  a  corrupt 
practice  has  been  proved   to  have   been   committed 
"  with  the  knowledge  and  consent "  of  the  candidate. 
It  may  be  that  when  he  found  that  the  said  Albert 
Grant  had   been   guilty  of    a  corrupt    practice    he 
had  in  his  mind  that  he  had  been  personally  guilty, 
but  he  does    not    so   find.      He  does   not  use    the 
words  of  the  Act  of  Parliament,  nor  does  he  use  words 
which  necessarily  and  unambiguously  involve  such  a 
finding.     This  is  still  more  apparent  when  we  refer  to 
section  36  of  the  Corrupt  Practices  Prevention  Act, 
1854,  which  says :  "  If  any  candidate  at  an  election  for 
any  county,  city,  or  borough  shall  be  declared  by  any 
election  committee  guilty  by  himself  or  his  agents  of 
bribery,  treating,  or  undue  influence  at  such  election. 
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such  candidate  shall  be  incapable  of  being  elected,  &c."       1877. 
— language  which  shows  that  under  that  section  the      gbaitt 
term  "guilty"  of  bribery  was  made  applicable  to  the    thb^Ovkb- 
eandidate  whether  the  bribery  was  committed  by  the  ™^j^h  of* 
candidate  himself  or  by  his  agents.    The  46th  section    p^^ham. 
of  the  Parliamentary  Elections  Act,  1868,  supports  this 
view  stiU  more  strongly.    It  says  :  "  For  the  purpose 
of  disqualifying  in  pursuance  of  the  36th  section  of 
the  Corrupt  Practices  Prevention  Act,  1854,  a  member 
guilty  of  corrupt  practices  other  ihxx/n  personal  bribery 
within  the  43rd  section  of  this  Act,  the  report  of  the 
judge  on  the  trial  of  an  election  petition  shall  be 
deemed  to  be  substituted  for  the  declaration  of  an 
election  committee,  and  the  said  section  shall  be  con- 
strued as  if  the  words  *  reported  by  a  judge  on  the  trial 
of  an  election  petition'  were  inserted  therein  in  the 
place  of  the  words '  declared  by  an  election  committee/  " 
So  that  the  Act  by  thus  speaking  of  "  a  member  guilty 
of  corrupt  practices  other  than  personal  bribery,**  has 
expressly  distinguished  between  a  member  guilty  of  a 
corrupt  practice  and  a  member  guilty  of  a  corrupt 
practice  by  personal  bribery.     Here  the  learned  judge 
has  found  that  "  the  said  Albert  Grant  was  guilty  of 
a  corrupt  practice,"  but  he  has  not  added  the  words 
"  personal  bribery,"  or  "  with  the  knowledge  and  con- 
sent of  such  candidate,"  and  therefore  one  would  primd 
facie  be  inclined  to  take  that  to  mean  that  the  said 
Albert  Grant  had  been  guilty  of  a  corrupt  practice  but 
not  of  personal  bribery.  The  words  "  personal  bribery" 
mentioned  in  sea  46,  and  which,  if  added  here,  would 
have  made  another  ofifence,  do  not  appear  in  the  report 
of  the  learned  judge,  but  only  words   which  being 
the  very  words  employed  in  section  46  in  contradietinc- 
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1877.       tion  to  personal  bribery,  are  not  words  which  of  them- 

GoranT"  ^^^^  import  personal  bribery  by  the  candidate,  or 

The  o         bribery  with  the  candidate's  knowledge  and  consent 

UBB8  OF  THE      I  am  therefore  of  opinion  that  upon  the  face  of  this 
Parish  or  ... 

Paqhaji.     report  the  finding  is  consistent  with  the  said  Albert 

Grant  having  been  guilty  of  a  corrupt  practice,  but 
not  necessarily  by  his  own  personal  act  or  with  his 
knowledge  and  consent. 

Then  in  the  statement  of  the  nature  of  the  corrupt 
practice  there  is  the  same  infirmity — the  same  failure 
to  adopt  the  words  employed  in  the  14th  sub-sec.  head- 
ing of  sec.  11.  The  words  of  the  report  are:  "And 
I  further  report  that  the  nature  of  such  corrupt  prac- 
tice was  the  promising,"  the  report  does  not  say  by 
the  candidate  or  with  the  candidate's  knowledge  and 
consent,  but  it  says,  "  the  promising  before  and  at  the 
time  of  the  said  election  to  certain  voters  of  the  said 
borough  of  Kidderminster  and  other  inhabitants 
thereof,"  not  "  that  he  (a)  the  said  Albert  Grant  would" 
but  "  that  the  said  Albert  Grant  would,  in  the  event 
of  his  being  returned  at  the  said  election,  and  after 
such  return,  give  to  such  voters  and  other  voters  and 
inhabitants  of  Kidderminster  an  entertainment."  That 
part  of  the  report  therefore  does  not  fix  the  corrupt 
practice  upon  the  candidate  himself  by  an  absolute  and 
unavoidable  implication  any  more  than  the  former 


(a)  On  reference  to  the  return 
to  the  order  of  the  House  of  Com- 
mons of  12th  June,  1874  (Accounts 
and  Papers,  Session  1874,  No.  374, 
p.  99),  and  aJso  to  an  entry  in  the 
JotarnalSf  voL  129,  p.  316,  where 
the  cer<dficate  and  report  of  Mr. 
Justice  Mellor  are  set  out,  it  ap- 
pears that  the  words  of  the  Re- 
port itself  are  "the  promising, 
Ac..*'   *<that   he    the  said  Albert 


Qrant  would ;"  but  in  the  state- 
ment in  the  special  case  which 
alone  was  before  the  Courts  the 
word  **he"   is  omitted.     On  in- 

2uiry  at  the  Master's  office  of  the 
lommon  Pleas  Division  it  has 
been  ascertained  that  no  copy  of 
the  return  was  actually  annexed 
to  the  case,  although  the  case  con- 
tained a  statement  of  its  being 
annexed  by  consent. 
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part  did.     In  construing  a  penal  enactment  we  ought       1877. 
to  see  that  what  the  Act  contemplates  as  the  offence      GRAnt 
is  clearly  made  out  to  have  been  committed,  and  upon  thb  Over- 
the  fiice  of  this  report  I  think  that  that  does  not  ^^^^ibh  of  " 
appear  so  as  to  bring  the  case  within  the  43rd  section     ^^^^ham. 
of  the  Parliamentary  Elections  Act,  1868. 

I  also  think  that  we  ought  not  to  look  at  the  terms  of 
the  judgment  delivered  by  the  learned  judge,  but  only 
at  the  report,  and  upon  two  grounds.  In  the  first  place, 
the  reasons  and  observations  made  in  giving  judgment 
are  not  evidence  for  the  Court.  The  judge  may  make 
remarks  in  the  course  of  his  judgment  upon  various  mat- 
ters which  are  not  essential  to  the  Act  of  giving  judg- 
ment. But,  secondly,  there  is  the  stronger  ground  that 
under  sec.  43  of  the  Parliamentary  Elections  Act,  1868, 
the  whole  disqualification  of  the  candidate  is  made  to 
depend  not  upon  the  judgment  delivered  by  the  learned 
judge,  but  upon  the  report  of  the  judgment  which  he 
makes  under  the  Act.  Here,  as  I  have  already  pointed 
out,  the  report  does  not  find  that  the  candidate  was 
with  his  own  knowledge  and  consent  guilty  of  a  cor- 
rupt practice,  but  is  consistent  with  his  having  been 
guilty  by  his  agents  and  not  personally. 

It  is  unnecessary  to  consider  the  last  point  argued  by 
Mr.  Pollard,  viz.,  whether,  if  treating  be  not  an  offence 
under  the  43rd  section  of  the  Parliamentary  Elections 
Act,  1868,  as  being  distinguished  from  bribery  in  the 
Corrupt  Practices  Prevention  Act,  1854,  a  promise  to 
treat  can  nevertheless  be  such  an  offence.  The  argu- 
ment is  obviously  a  somewhat  singular  one,  assuming 
treating  itself  not  to  be  a  corrupt  practice  so  as  to 
disqualify  under  the  43rd  section,  that  a  promise  to  do 
the   thing  which  in  itself  is  not  a  corrupt   practice 
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1877.       should  nevertheless  be  a  corrupt  practice.     On   that 

Grant      point,    however,   I  express  no  opinion,  it  being  un- 

Thb  Ovro-   necessary  to  determine  it.     My  decision  proceeds  upon 

^fTeibh  of'  the  ground  already  stated,  viz.,  that  no  report  has 

Paohau.     i^^j^  made  by   the   learned  judge   to  the  House  of 

Commons  that  bribery  has  been  committed  with  the 

knowledcre  and  consent  of  the  candidate. 

D 

n 

Denman,  J.  I  concur  in  regretting  that  this  case 
has  been  argued  only  on  one  side,  it  being  a  case  of 
importance,  though  not  perhaps  so  important  as  it 
would  have  been  if  we  had  had  to  decide  all  the 
questions  that  have  been  raised. 

The  short  question  upon  which  the  case  turns  is, 
whether  it  has  been  found  by  the  report  of  the  Judge 
upon  this  election  petition  that  bribery  has  been  com- 
mitted by  or  with  the  knowledge  and  consent  of  the 
candidate.  The  Revising  Barrister  thought  that  though 
in  terms  it  was  not  so  found,  the  report  of  the  Judge 
did  in  fact  amount  to  a  finding  to  that  effect.  For  the 
reasons  I  shall  presently  give,  I  do  not  agree  with  him. 

The  first  point  which  has  been  raised  before  us  is 
that  no  finding  of  the  election  Judge  will  suffice  to 
disqualify  the  candidate  within  the  meaning  of  sec. 
43,  which  does  not  expressly  find  in  terms  that  bribery 
has  been  committed  by  or  with  the  knowledge  and 
consent  of  the  candidate,  so  that  in  this  view  the  mere 
omission  which  here  occurs  of  the  word  "bribery" 
would  of  itself  be  fatal  Now  undoubtedly  in  Drink- 
water  V.  Deakin  (a) .  Lord  Chief  Justice  Colandge  in 
giving  judgment  drew  a  very  marked  distinction 
between  a  man  being  guilty  of   bribery    and    the 

(a)  L,  119  0,  P.  636. 
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declaration  of  his  guilt  by  an  election  committee,  or       1877. 
report  of  it  by  a  judge  on  the  trial  of  an  election       grant 
petition,  the   report  being  now  substituted   for  the    the^Over- 
declaration  of  the  election  committee ;  and  it  might  ^^^^ig^  J"* 
be  that  the  Court  might  ultimately  feel  bound  to  say     ^^oham. 
that  unless  the  Judge  in  his  report  finds  in  express 
terms  that  bribery  has  been  committed  by  or  with  the 
knowledge  and  consent  of  the  candidate,  the  case  is 
not  brought  within  the  43rd  section.     Still  some  very 
startling  results  might  be  suggested  as  arising  from 
the  doctrine  thus  contended  for.     The  election  Judge 
might  in  a  few  words  have  reported  facts  which  in 
the  judgment  of  everyone  would  amount  to  glaring 
bribery,  and  yet  if  this  construction  should  prevail 
there  would  be  no  disqualification  under  sec.  43.    On 
this  point,  however,  it  is  not  necessary  to  our  decision 
to  pronounce  any  opinion,  nor  do  I  think  it  right  to 
do  so,  having  only  heard  the  argument  on  one  side. 

I  entirely  agree  with  my  brother  Orove  that  it  does 
not  appear  with  reasonable  necessity  that  the  Judge 
has  found  bribery  to  have  been  committed  here  by  or 
with  the  knowledge  and  consent  of  the  candidate.  He 
has  found  that  the  candidate  was  guilty  of  a  con*upt 
practice,  which  he  states  to  have  been  the  promise  of 
an  entertainment  if  he  were  elected,  but  many  cases 
might,  and  several  indeed  have  been  suggested,  in 
which  those  words  might  be  literally  complied  with 
without  any  personal  knowledge  on  the  part  of  the 
candidate.  As  to  this  1  concur  entirely  in  the  ob- 
servations of  my  brother  Orove,  and  am  prepared  to 
decide  the  case  on  this  ground.  Although  it  may  not 
be  necessar)-^  to  use  the  express  words  of  sec.  43,  I 
think  there  must  at  the  least  be  something  which  can' 
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1877.       with  reasonable  necessity  be  regarded  as  equivalent 

Qrant      to  such  a  statement.     It  is  therefore  unnecessary  to 

Thb^Ovbr-   consider  whether  if  that  which  is  here  stated  to  have 

*?ABiBH  ™  ^^^  ^^^®  ^*®  ^^^®  ^^^^  ^®  knowledge  and  consent 
Paohah.  Qf  i^jjg  candidate  that  would  constitute  a  disqualifica- 
tion under  sec.  43.  No  doubt  there  is  something 
startling  in  holding  that  a  man  is  not  liable  to  be  dis- 
qualified under  sec  43  for  actual  treating,  yet  liable 
for  a  promise  to  treat.  But,  on  the  other  hand,  a 
promise  held  out  to  voters  on  the  eve  of  an  election 
of  an  entertainment  to  be  carried  out  for  their  benefit, 
or  as  they  might  think  for  their  benefit  after  the 
election,  does  look  very  like  bribery,  and  it  may  be 
that  it  may  be  no  stretch  of  the  words  of  the  enact- 
ment to  hold  it  to  be  bribery.  I  desire  therefore  to 
leave  this  open  for  future  consideration,  and  to  confine 
my  judgment  to  the  ground  on  which  my  brother 
Grove  has  proceeded,  viz. :  that  the  words  used  here 
do  not  with  reasonable  necessity  imply  knowledge  or 
consent  to  what  was  done  on  the  part  of  the  candi- 
date. 

LiNDLEY,  J.  I  am  of  the  same  opinion.  To  deprive 
the  appellant  of  his  vote,  the  case  must  be  brought 
within  sec.  43  of  the  Parliamentary  Elections  Act,  1868, 
and  the  only  question  to  consider  is  whether  it  is  so  or 
not.  There  is  no  actual  form  of  report  given  in  the 
Act,  and  there  are  no  actual  word«»,  as  I  apprehend 
which  need  be  followed  in  order  to  bring  the  case 
within  the  section.  Still,  in  the  absence  of  a  complete 
and  express  finding  in  terms  that  bribery  has  been 
committed  by  a  candidate,  either  personally  or  with 
his  knowledge  and  consent,  when  the  report  itself  is 
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consistent  with  a  contrary  view,  there  is  not  in  my       1877. 
judgment  sufficient  to  disqualify  the  voter.     Here  the       Grant 
election  judge  has  not,  either  in  express  terms  or  in   the^Oveb- 
equivalent  language,  found  by  his  report  that  bribery  ^^f^^  ™* 
has  been  committed  with  the  knowledge  and  consent     I*agham. 
of  the  candidate,  and  although  I  think  no  particular 
words  are  necessary,   the  report  must,  in  order  to 
disqualify,  be  so  clear  and  precise  as  to  admit  of  no 
doubt  or  difference  of  opinion  as  to  its  meaning  or 
legal  effect.     Looking  at  this  report,  I  am  by  no  means 
satisfied  that  fairly  construed  it  does  amount  to  any- 
thing like  a  statement  of  personal  bribery  as  contem- 
plated by  sec.  43. 

The  decision  of  the  Revising  Barrister  must  there- 
fore be  reversed. 

Decision  Reversed. 

Solicitors  for  Appellant — Robinson  d  Prestoriy 

agents  for 
Bostock  &  Rau/linaon, 
Brighton. 
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Beal,  Appellant ;    Ford,  Respondent. 


1877.  

' ! —  J^y  a  Court  held   before  the  barrister  appointed  to 

ThereMdenoe  revise    the    list    of    voters    for    the    city     and 

required  by  *' 

sec.  81  of  the   coiintv  and  borough  of  the  city  of  Exeter,  Bi-vtton 

the  Reform  J  o  J  > 

Act  (2  wm.    John  Ford  duly  objected  to  the  name  of  the  appellant 

4,  c.  46),  need 

not  be  that  of  Jcwies  Bcal  being  retained  on  the  list  of  persons 
tenant.  entitled  to  vote  in  the  election  of  members  for  the 

where^during  borough  of  Exetsr,  in  respect  of  his  freehold  house  in 
the°  TiStf^n^  Albion  Place,  in  the  parish  of  ITeaHtree, on  the  ground 
period  for        f^j^^^  h^q  appellant  had  not  resided  for  six  calendar 

rbsidence  the  *  * 

voter  stayed     mouths  next  previous  to  the  last  day  of  July,  1877, 

vrith  his  wife 

and  child  as     within  the  Said  borough  or  within  seven  miles  thereof 

his  mother-in-  pursuant  to  2  WUl.  4,  c.  45  (a). 

Idmsho^,  The  following  facts  were  proved  :— 

h^^ase^te      1-  The   qualification    of   the    appellant    was  duly 

^eeping-room.  proved,  and  admitted  in  all  other  respects. 

standing  the        2.  On  the  31st  of  July,  1876,  the  appellant  resided 

rules  of  the  ^  ^  ^  "^ 

charity  forbad  iu  a  house  (which  he  occupied  as  tenant),  situate  in 

anyone  to 

reside  with  an  Qoeen's  Road,  in  the  parish  of  St  ThoTnaS'the-Apostle, 
onTpermission  within  the  Said  borough,  where  he  continued  to  reside 
Sa*^dthe';e  Until  the  29th  of  Mareh.  1877. 
J^^"^         ^-  ^^  *^®  ^*"^   ^^^^  ^^^^'  *^^  appellant's  term 

that  the 
voter  never- 
theless had          («)  The  case,  as  originally  stated  been  to  the  statute  or  to  the  S3rd 
a  sufficient        referred  to  sec.  27  of  the  above  section  of  it.     On  the  hearing  of 
residence,  and  Act,  but  the  Revising  Barrister  the  argument  the  section  cited  as 
that  the  con-    in    a    supplementary    statement,  applicable,  and  on  which  the  Court 
tinuity  of  his    certified  Uiat  the   claim   of  the  gave  judgment  was  not  sec.   33, 
residence  was   appellant  was  as  a  freeholder,  and  but  sec.  81  ;  but  the  language  of 
not  broken  by  that  the  statement  in  the   case  the  proviso  appears  to  be  similar 
hieJ  absence       that  the  appeal  was  founded  on  in  the  two  sections,  so  far  as  re- 
for  a  night  in  sec.   27  was  erroneous,  and    that  lates  to  what  constitutes  the  fact 
London  on        the  reference  ought  simply  to  have  of  "  residence." 
business. 
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having  expired,  he  gave  up  possession  of  his  residence       l^'^T- 
in  Qv^en's  Road,  and  he,  his  wife  and  child,  of  necessity  •     Beal 
weni  to  his  wife's  mother's  house  (at  her  invitation),       Ford. 
with  the  intention  of  remaining  there,  if  he  was  so 
permitted,  until  he  could  obtain  a  suitable  dwelling- 
house  within  the  said  borough. 

4.  The  mother-in-law  of  the  appellant  resides  at 
No.  5,  Mount  DurhaTn,  within  the  said  borough.  The 
house  so  occupied  by  her  is  one  of  a  number  of  houses, 
caUed  "  The  Free  Cottages,"  which  were  given  by  the 
trustees  of  the  same  to  inhabitants  of  Exeter,  to  be 
occupied  free  of  rent  during  the  pleasure  of  the 
trustees. 

The  following  are  the  printed  rules  of  the  "  Free 
Cottages  :'* — 

BULES  CONTAINED   IN  THE  TrUST  DeED. 

Except  in  the  case  of  a  married  couple,  no  person  shall  reside 
with  any  inmate,  except  by  permission  of  the  trustees. 

Every  inmate,  by  whomsoever  nominated,  shall  be  subject  to 
the  rules  and  orders  of  the  trustees,  and  shall  be  subject  to 
diamiaaal  by  the  trustees,  as  hereinafter  mentioned. 

The  trustees  shall  from  time  to  time  have  full  power  and 
authority  to  remove  and  displace  any  person  from  the  cottages 
who  shall  wilfully  transgress  such  rules  or  orders,  or  be  guilty  of 
other  misconduct. 

Bye-Laws  and  Regulations. 

1.  No  inmate  sheJl  receive  parochial  relief  without  the  special 
consent  of  the  trustees ;  and  every  inmate  shall  be  considered  as 
occupying  during  the  pleasure  of  the  trustees. 

2.  Any  inmate  marrying  shall,  within  one  week,  give  notice 
thereof  to  the  trustees,  who  will  be  at  liberty  to  regard  such 
marriage  as  a  forfeiture  of  the  cottage  ;  and  the  like  regulation 
shall  apply  to  the  withdrawal  of  the  guaranteed  allowance  to  any 
inmate,  or  any  material  alteration  in  his  or  her  circuniatimces. 
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1 877.  3.  The  inmates  are  required  to  keep  themselves  and  theii  houses 


Bkal     *   always  perfectly  clean  and  neat,  and  to  conduct  themselves  in  a 
^  V.  quiet,  sober,  and  orderly  manner.   Quarrelling  is  strictly  forbidden ; 

and  for  the  maintenance  of  charity  and  good  feeling  they  are 
enjoined  not  to  interfere  with  each  other's  affairs. 

4.  No  inmate  will  be  allowed  to  carry  on  any  handicraft  trade 
in  the  cottages. 

5.  No  .inmate  will  be  allowed  to  be  absent  from  his  or  her 
dwelling  more  than  a  month  at  any  one  time  without  the  consent 
of  the  tmsteea 

6.  If  any  damage  be  done  to  the  roof  of  any  cottage  or  other- 
wise, the  inmate  shali  report  the  same  immediately  to  the  clerk. 

7.  Each  cottage  will  be  visited  at  least  once  in  every  quarter 
by  the  clerk,  who  will  report  to  the  trustees  at  their  general 
meetings  as  to  the  observance  of  the  foregoing  regulations. 

5.  From  the  29fch  March  to  the  29th  May,  1877,  the 
appellant  (with'tbe  exception  of  one  night,  the  night 
of  the  2nd  of  April,  1877,  when  absent  in  London  on 
business)  continuously  lived  and  slept  in  the  house  so 
occupied  by  his  mother-in-law.  The  appellant's  wife 
and  child  lived  and  slept  in  the  said  house  of  the 
appellant's  mother-in-law  every  day  and  night  through- 
out the  whole  period,  from  the  said  29th  of  March 
to  the  29th  of  May,  during  the  whole  of  which 
time  the  appellant,  his  wife  and  child,  exclusively 
occupied  one  sleeping  apartment  in  the  said  bouse, 
but  lived  during  the  day  in  certain  other  rooms  in  the 
said  house,  and  occupied  them  in  common  with  the 
appellant's  mother-in-law,  and  during  this  period  had 
no  other  residence  or  dwelling  within  the  said  borough, 
or  in  any  other  place.  The  appellant's  mother-in-law 
had  not  obtained  any  permission  from  the  trustees,  as 
required  by  rule  1,  to  have  her  son-in-law  to  reside 
with  her. 


XLI.  VICTORIA.  377 

6.  The  appellant  did  not  pay  his  mother-in-law  for      1877. 


such  use  and  occupation,  but  lived  there  as  her  guest,       bsal 
without  interference  or  interruption  on  the  part  of  the       fobd. 
trustees,  until  the  said  29th  of  May,  when  he  went  to 
reside  in  the  house  in  which  he  is  now  residing,  which 
house  is  also  within  the  said  borough. 

7.  The  appellant  is  a  clerk  to  a  solicitor  carrying  on 
business  in  the  city  of  Exeter. 

On  behalf  of  the  objector,  it  was  urged  that  from 
the  29th  of  March  to  the  29th  of  May,  the  voter  had 
no  residence  within  the  borough  or  within  seven  miles 
thereof,  firsts  because  the  room  which  he  used  at  his 
mother-in-law's  house  was  used  by  him  as  her  guest  or 
visitor ;  secondly,  because  the  house  in  which  he  resided 
for  this  time  being  an  almshouse,  the  occupier  had  no 
right,  by  the  rules  of  the  "  Free  Cottages,"  to  give  him 
the  separate  and  entire  use  and  occupation  of  any  room 
in  the  said  house.  The  case  of  Ford  v.  Pye  (a),  was 
relied  on. 

On  behalf  of  the  voter,  it  was  urged  that  during  the 
whole  of  the  six  months  previously  to  the  31st  of  July, 
1877,  he  actually  resided  within  the  said  borough ;  that 
the  residence  at  his  mother-in-law's  was  bond  fide,  and 
that  he  went  there  with  the  intention  of  remaining 
there  imtil  he  could  find  another  suitable  d  welling,  and 
did  remain  there  until  that  object  was  accomplished ; 
that  he  had  had  the  separate  and  entire  use  and  occu- 
pation of  a  sleeping  apartment  in  the  house  of  his 
mother-in-law  without  interruption  on  the  part  of  the 
trustees  during  the  time  he  resided  there ;  that  he  was 
a  tenant  at  will  of  the  said  room  of  his  mother-in-law ; 

(rt)  An(6y  157;  S.  C,  L,  R,  9  C.  P.  269. 
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1877.       that  in  the  ease  of  a  freehold  qualificatioD,  all  that  was 

Beal       required  was  that  the  voter  should  actually  and  bodily 

Ford.       reside  within  the  borough  or  seven  miles  thereof;  that 

the  words  of  the  statute  "  shall  have  resided,"  should 

be  read  as  *"  shall  have  lived  or  have  had  a  residence  or 

dwelling ;"  and  that  the  case  of  Ford  v.  Pye  (a),  did 

not  apply. 

The  Eevising  Barrister  decided  that  the  residence 
required  by  the  Act  is  that  of  a  bond  fide  inhabitant, 
having  a  domua  of  his  own  within  the  distance  therein 
set  out ;  that  the  appellant  between  the  29th  of  March 
and  the  29th  of  May,  1877,  was  a  trespasser  ah  vnUio, 
or  at  most  a  visitor  in  the  house  of  his  mother-in-law ; 
and  that  the  six  months'  residence  was  thereby  inter- 
rupted. He  therefore  expunged  his  name  from  the 
said  list. 

The  question  for  the  opinion  of  the  Court  was 
whether,  consistently  with  the  above  facts,  the  Revising 
Barrister  could  legally  find  that  the  appellant  had  not 
resided  for  the  six  calendar  months  next  previous  to 
the  last  day  of  July,  1877,  within  the  said  borough. 

Charles,  Q.C.  {Bv^knUl  with  him),  for  the  appel- 
lant. The  question  for  decision  here  is  as  to  the  "  resi- 
dence'* required  under  sec,  31  of  2  WUL  4,  c,  45. 
The  appellant  has  admittedly,  in  all  other  respects,  a 
good  qualification  as  a  freeholder,  but  it  is  contended 
for  the  respondent,  and  the  Revising  Barrister  has  held, 
that  the  condition  contained  in  that  section  as  to 
"  residence  "  for  the  six  months  before  the  31st  July 
has  not  been  complied  with.  Does  then  that  enactment 
require  any  special  description  of  residence  ?     In  terms 

(a)  Ante,  157  ;  S,  C.  L,  i2.  9  C.  P.  269. 
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it  certainly  does  not.  The  language  is  perfectly  general.  1877. 
It  simply  requires  **  residence  "  for  the  prescribed  period  bbal 
without  imposing  any  condition  as  to  the  nature  of  it*  fobo. 
The  requirement  differs  from  that  which  is  contained 
in  sec.  27  of  the  same  Act,  and  in  sec.  3  of  30  &  31  Vict, 
c.  102,  in  regard  to  occupation.  "  Occupation/'  under 
those  sections  is  expressly  required  to  be  ''  as  owner  or 
tenant/'  but  no  such  restriction  is  imposed  by  sec.  31 
as  to  residence.  Before  the  Keform  Act,  residence  was 
not  a  condition  of  the  exercise  of  the  firanchise  by  free- 
holders in  those  boroughs  where  they  had  the  right  to 
vote.  Surely  then  under  that  statute  the  fact  of  resi* 
dence  must  be  sufficient,  whatever  the  nature  of  the 
residence.  The  question  of  residence  or  non-residence 
within  a  prescribed  area  cannot  depend  on  whether  or 
not  the  residence  be  lawful.  The  mere  &ct  of  living 
within  the  prescribed  area  for  the  requisite  period 
would,  it  is  submitted,  be  sufficient,  though  it  is  not 
necessary  to  press  the  argument  to  that  extent  here, 
since  the  facts  show  that  the  appellant  had  a  definite 
place  of  residence,  where  he  and  his  family  lived 
throughout  the  entire  period.  Rex  v.  Sowton  (a),  may 
be  referred  to  on  the  interpretation  which  has  been  put 
upon  the  cognate  word  "  inhabitancy,"  incases  decided 
luder  the  law  of  settlement  Zee,  C.  J.,  there  said  : 
*'  Upon  the  old  law,  when  a  man  came  to  a  place,  on 
the  fixst  day  he  was  regarded  as  a  stranger ;  on  the 
second  day  as  a  guest ;  and  on  the  third,  as  an  inhabi- 
tant." 

Bompas,  Q.  C,  for  the  respondent.     The  Revising 
Barrister  has  found  in  substance  that  the  appellant  did 

(a)  Andr,  845. 
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1877.  noi  reside  continuously  within  the  prescribed  area  for 
BiAL  the  period  required  by  the  statute^  and  the  question  is 
FoBD.  whether  on  the  facts  before  him,  he  could  legally  so 
find.  Unless  the  mere  fact  of  being  physically  within 
the  prescribed  area  necessarily  constitutes  **  residence  " 
within  it,  the  question  of  "  residence  "  was  one  of  fact 
for  the  Revising  Barrister  to  determine.  To  constitute 
a  residence  under  this  enactment,  it  is  submitted  that 
it  is  essential  that  the  person  claiming  to  be  resident 
should  have  a  fixed  home  where  he  resides.  In  Whit- 
JioTn  V.  Thomas  (a),  ErUy  J.,  said  :  "  I  think  that  in  the 
Reform  Act  the  intention  of  the  legislature  was,  that  a 
party  who  obtained  a  vote  by  residing  in  a  borough 
should  have  some  local  interest  there/ referring  to  the 
ordinary  meaning  of  the  word  residence  as  conveying 
the  idea  of  a  home."  It  is  not  indeed  contended  that 
in  order  to  qualify  himself  it  was  incumbent  on  the 
appellant  to  have  a  home  of  which  he  was  the  master, 
but  any  continuous  hxmie  within  the  locality  would,  it 
is  admitted,  suffice  to  give  the  interest  which  the 
statute  requires.  But  to  ascertain  whether  the  Revising 
Barrister  was  wrong  in  point  of  law  in  his  decision,  we 
must  look  to  the  fiM^ts  which  he  has  foimd,  remembering 
that  on  any  question  of  fact  his  decision  is  final.  Can 
it  be  held  as  matter  of  law  that  he  was  necessarily 
wrong  in  his  conclusion,  that  the  almshouse  occupied 
by  the  appellant's  mother-in-law  by  permission  of  the 
trustees  of  the  charity,  was  not  the  appellant's  home, 
more  especially  when  by  the  rules  of  the  charity  the 
appellant  was  a  mere  trespasser  in  living  there  ?  Sup- 
posing, however,  that  the  almshouse  must,  on  the  facts 

(a)  7  M.  <t-  G,  10  \  S.C,\  Lviw,  134. 
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found,  necessarily  be  regarded  as  the  appellant's  home  1877. 
so  long  as  he  was  actually  within  the  limits  of  the  Bsal 
borough,  it  is  submitted  that  a  residence  of  that  ford. 
character  could  only  continue  while  he  was  physically 
there,  and  that  when  he  went  away  to  London,  though 
only  for  a  night,  he  could  not  be  deemed  to  have  a 
constructive  residence.  On  this  point  the  definition 
of  residence  in  Elliott  on  Qiialifications  and  Registrar 
tions,  2nd  edition,  p.  204,  adopted  by  this  Court  in 
P&wdl  V.  Quest  (a),  and  Ford  v.  Pye  (6),  is  material. 
"  Absence,"  it  is  there  stated,  "  no  matter  how  long,  if 
there  be  the  liberty  of  returning  at  any  time,  and  no 
abandonment  of  the  intention  to  return  whenever  it 
may  suit  the  party's  pleasure  or  convenience  so  to  do, 
will  not  prevent  a  constructive  legal  residence."  It 
could  not  be  said  that  within  that  definition,  the  appel« 
lant,  when  he  went  away  to  London,  had  liberty  to 
return  at  any  time  to  the  almshouse  in  Eoceter.  He 
coxdd  not  lawfully  return  there  without  the  permission 
of  the  trustees,  and  under  such  circumstances  the  Court 
will  not,  it  is  submitted,  hold  that,  he  had  still  a  con- 
structive legal  residence  in  the  borough,  while  in  fact 
he  was  absent. 

Dbnman,  J.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  must  be  reversed.  The  ground 
of  his  opinion  he  states  to  be  that  "  the  residence 
required  by  the  Act  is  that  of  a  bond  fide  inhabitant 
having  a  domus  of  his  own  within  the  distance  therein 
set  out."  His  subsequent  statement  that  the  appellant 
was  a  trespasser  is  of  no  impoi-tance  to   the  question 

(a)  I/ojyw.  it  Ph,  155  ;  S.  C,  18  (6)  Ante,  p.  165  ;  S.  C.  L,  R,  9 

C.  A  N.  S,  80.  a  P.  272. 
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1877.  on  which  his  decision  turned.  The  question  for  our 
Bkal  decision  arises  under  sec.  31  of  2  WiU.  4,  c.  45.  That 
Fom  section  preserves  to  freeholders  in  certain  boroughs, 
which  are  counties  in  themselves,  the  right  to  vote, 
subject  to  their  having  "  resided "  for  six  calendar 
months  next  previous  to  the  last  day  of  July  within 
the  limits  therein  prescribed.  The  question,  therefore, 
is  what ''  reside  *'  means  in  that  section,  »nd  this  we 
cannot  determine  by  reference  to  the  construction 
which  has  been  put  upon  the  word  in  other  statutes 
dealing  with  different  subject-matters.  We  know 
that  before  the  Reform  Act  enormous  expense  was 
often  incun-ed  in  bringing  up  freeholders  from  long 
distances  to  take  part  in  the  elections  of  certain 
boroughs,  though  frequently  these  freeholders  had  no 
knowledge  of  the  locality  for  which  they  voted,  and 
were  brought  up  at  great  expense  to  the  candiclate, 
and  to  the  disappointment  of  those  to  whom  the 
locality  was  known,  and  who  were  interested  in  it. 
I  think  it  was  for  that  reason  more  than  any  other 
that  the  Legislature  thought  fit  to  interfere  and  im- 
pose the  condition  of  residence — not,  indeed,  intending 
to  impose  so  strict  a  restriction  as  Mr.  Bompas  has 
contended  for,  but  that  the  voter  should  be  one  who 
had  not  ceased  to  know  the  place,  and  to  dwell  there 
so  as  in  fair  construction  to  be  considered  resident. 

Here  I  think  the  respondent  was  a  resident  within 
the  borough.  He  was  dwelling  in  a  house  in  Exeter 
with  his  wife  and  child.  It  is  said  that  for  about  two 
months  of  the  period  his  tenure  was  precarious,  as  he 
might  have  been  turned  out  at  any  time.  But  that,  I 
think,  does  not  affect  the  question.  Then  it  was  said 
that,  if  a  residence  of  so  slender  a  character  be  suffi- 


XLI.   VICTORIA. 

cient,  it  must,  at  all  events,  be  continuous,  and  that      1877. 
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absence  for  a  single  day  will  break  the  continuity.       Beal 
That  argument  appears  to  me  a  fallacy.    Looking  to       Fohd. 
the  reason  of  the  thing,  as  well  as  to  its  substance,  I 
cannot  think  that  the  appellant  was  the  less  resident 
in  Exeter  because  during  the  period  of  residence  he 
was  for  one  night  absent  in  London  on  business. 

LiNDLEY,  J.  I  am  of  the  same  opinion.  The  ques- 
tion turns  on  the  meaning  of  the  word  "  reside  "  in 
sec.  31  of  the  Reform  Act,  and  it  can  only  arise  as  to 
the  period  between  the  29th  March  and  the  29th 
May,  for  during  the  remainder  of  the  period  the 
appellant  had  a  home  of  his  own  within  the  borough. 
Now,  in  point  of  fact,  between  the  29th  March  and 
the  29th  May  the  appellant  was  living  in  a  house 
within  the  borough,  which  was  occupied  by  his  mother- 
in-law,  where  he  and  his  family  had  a  temporary 
home.  I  am  not,  indeed,  prepared,  nor  is  it  necessary, 
to  go  the  full  length  of  Mr.  Charles'  contention  that 
a  mere  wanderer  would  have  a  sufficient  residence  if 
he  kept  within  the  prescribed  limits.  But  here  the 
only  conceivable  answer  to  the  fact  of  residence  is 
that  during  the  two  months  that  the  appellant  resided 
with  his  mother-in-law  he  was  liable  to  be  turned  out 
by  the  trustees.  I  think  that  that  circumstance  does 
not  alter  the  fact  of  residence. 

Decision  Reversed. 
Solicitor  for  Appellant — 8.  D,  Hamilton, 

for 
J.  W.  F')Hend,  Exeter. 
Solicitors  for  Respondent — J.  E,  Fox  S  Co,, 

for 
H.  &  B,  T.  Ford,  Exeter. 
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Ballard,  Appellant ;  Robins,  Respondent. 


1877.        \T  ^  Court  held  by  one  of  the  Banisters  appointed  to 

Nov  10 

revise  the  list  of  Voters  for  the  County  of  Sovtih- 


coxmtyToten  cb'^pton^  on  the  register  of  Voters  for  the  Parish  of 
to.*a  ^I^r  ^2^^^^^  in  the  TaUon  Polling  District  for  the 
Doaredund^  County  of  Southampton  under  the  heading  *'  Voters 
the  heading  \^  respect  of  Property,  including  occupiers  at  a  rent 
respect  of       of  60i.  and  upwards,"  the  name  of  John  Ballard  the 

property  in-  .      .  , 

eluding  oocu-  appellant  appeared  in  its  alphabetical  order. 

pien  at  a  rent  _  , 

of  502.  and  In  the  third  column,  under  the  heading  "  nature  of 

hiT^Skca"  qualification,"  was  inserted  "occupier  of  house  and 
faSiTsM**^  land  rated  at  12/.  and  upwards." 
"ocOT^'OTof        Notice  of  objection  was  given  to  the  name  of  the 
*"?^*?1J^**  appellant   being  retained  on  the  list,  the  objection 

rated  at  12'. 

andnnwards."  being  to  the  third  column  and  to  the  nature  of  his 

A  had  no 

qniJification  qualification.  There  were  twelve  other  persons  whose 
to  be  entered  names  appeared  in  this  list  in  a  similar  manner  and 
nam^ap-  with  a  qualification  similar  to  that  of  the  appellant, 
E2l1he  J5lu^  and  of  these  six  had  been  objected  to. 
to^rsrf  ^"*  ^^  ^^  admitted  that  the  appellant  had  not  in  fact, 
column.  Held  ^xich.  a  qualification  as  to  entitle  him  to  be  upon  tliis 

that  there  ^  ^ 


a  mistake  U^t  but  he  had  the  qualification  set  out  in  the  thiid 

in  the  list 

within  6  Vict  column. 

which  the  '  There  was  an  alphabetiqal  list  of  persons  entitled  to 
rifltwhL  "  vote  "  in  respect  of  the  occupation  as  owner  or  tenant 
S^nd  Mid      of  lands  or  tenements  of  the  rateable  value  of  12i.  or 

transferring         jj^  \^\q  j^gt  the  names  of  the  appellant,  and  the  other 

A'b  name  to 

the  12/.  liflt     twelve  persons  mentioned  above,  did  not  appear,  nor 
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did  he  or  they  send  notice  of  claim  to  be  placed  thereon       1877. 
before  the  25th  of  August,  as  provided  by  31  &  32     ballabd 
Vict,  c  58,  8,  17,  RoBnre. 

It  was  contended  that  the  appellant  possessing  a 
qualification  which  would  entitle  him  to  vote  it  was 
a  mistake  his  name  appearing  in  the  first  mentioned 
list  instead  of  in  the  12/.  occupiers*  list,  and  that  under 
6  Vict,  c.  18,  8.  40  this  might  be  corrected  by  the 
Revising  Barrister  by  striking  the  name  of  the  appel- 
lant out  of  the  list  in  which  it  appeared  and  inserting 
it  in  the  122.  occupiers'  Ust.  The  Revising  Barrister 
was  of  opinion  that  he  had  no  power  to  do  this,  and  he 
struck  out  the  names  of  the  appellant  and  the  six 
olher  persons  objected  to  and  refused  to  insert  them 
on  the  12Z.  occupiers'  list 

If  the  Revising  Barrister's  decision  was  wrong  the 
names  of  the  appellant  and  the  six  other  persons  ob- 
jected to  were  to  be  inserted  in  the  list  of  persons 
^entitled  in  respect  of  the  occupation  as  owner  or 
tenant  of  lands  or  tenements  of  the  rateable  value  of 
12Z.  or  upwards." 

Ridley  for  the  appellant.  The  question  raised  by 
the  Revising  Barrister  is  whether  he  had  the  power  to 
amend.  It  is  therefore  to  be  concluded  that  he  would 
have  amended,  if  he  had  thought  he  had  the  power.  It 
is  submitted  that  under  sec.  40  of  (>  Vict  c.  18,  he  had 
ample  power  of  amendment.  That  section  enacts  ''that 
the  Revising  Barrister  shall  correct  any  mistake  which 
shall  be  proved  to  him  to  have  been  made  in  any  list." 
Here  the  qualification  of  the  appellant  was  correctly 
stated  in  the  list,  and  the  only  defect  consisted  in  the 
VOL.  II.    H.c.  n  n 


386 


MICHAELMAS  TERM, 

1877.      name  appearing  by  mistake  under  a  wrong  heading. 


Ballaxd     The  mistake  was  a  mistake  in  a  "  list"  within  6  Vict. 


T. 


BoBQis.  ^  1S>  9-  ^*  A  perusal  of  the  material  sections  of  that 
Act  will  show  that  the  list  there  spoken  of  must  mean 
the  entire  list  which  the  Revising  Barrister  is  called 
upon  to  revise  for  each  particular  parisL  As  the  law 
stood  under  6  Vict.  c.  18,  this  "list"  consisted  of  the 
list  of  claimants,  and  a  copy  of  that  part  of  the 
roister  relating  to  the  particular  parish,  which  is 
directed  to  be  sent  by  the  Clerk  of  the  Peace  to  the 
overseers,  and  on  which  they  have  to  make  their 
marginal  additions.  These  two  component  parts  of  the 
list  were  by  sec.  6  to  "  be  deemed  the  list  of  voters  for 
such  parish."  The  same  phrase  occurs  again  in  sec.  32, 
where  the  duty  is  imposed  on  the  Clerk  of  the  Peace  of 
requiring  the  attendance  of  the  overseers  at  the  Court 
"  for  the  revision  of  the  list  of  voters  relating  to  their 
said  parish;"  and  in  sees.  36  and  37  similar  language  is 
again  employed.  Under  sec.  6  of  the  Representation 
of  the  People  Act,  1867  (30  &  81  Viet.  c.  102),  a  new 
class  of  voters  was  for  the  first  time  introduced  into 
counties  by  the  creation  of  the  rating  occupation 
franchise.  The  machinery  for  making  out  a  list  of  that 
^  portion  of  the  voters  is  supplied  by  sec.  30  of  the  same 

Act,  which  imposes  on  the  overseers  in  coimties  a 
•    similar  duty  to  that  which  had  been  previously  imposed 
on  the  overseers  in  parliamentary  boroughs  under  6 

Vict.  c.  18.    But  a  reference  to  sec.  19  of  31  &  82  Vict. 

c.  58,  shows  that  the  list  made  out  by  the  overseers  of 
•this  new  class  of  county  voters  forms  a  part  of  the 

entire  list  for  the  whole  parish.    Sec.  19  does  indeed 

provide  that  the  names  of  this  new  class  of  voters — 
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occupiers  at  12t  rateable  value  or  upwards — shall  .1877. 
appear  "in  a  separate  list'*  after  the  list  of  voters  in  ballabd 
such  parish  otherwise  qualified;  but  it  further  enacts  rowns. 
that  "  such  separate  list  shall  be  deemed  to  be  part  of 
the  lists  of  county  voters  of  such  parish."  The  eflFeet 
of  that  section  is^  it  is  submitted,  to  make  one  entire 
list  of  county  voters  for  the  whole  parish,  but  with  a 
separate  alphabetical  arrangement  of  the  two  sets  of 
voters  for  the  purpose  merely  of  a  more  convenient 
classification  of  them.  Sec.  69  of  30  &  31  Vict  c.  102, 
and  sec.  2  of  31  &  32  Vict,  c,  58,  provide  that  those 
two  Acts  respectively  are  to  be  construed  as  one  with 
the  6  Vict,  c.  18.  Consequently  the  provisions  of  6 
Vict.  c.  18,  8.  40,  which  were  applicable  to  the  "  list  of 
voters,"  as  it  existed  when  that  Act  passed,  must  now 
apply  to  the  list  of  voters  as  enlarged  by  the  subse- 
quent Acts,  including  among  the  rest  the  12Z.  occupiers. 
Convenience  is  in  favour  of  the  construction  contended 
for,  and  it  is  also,  it  is  submitted,  in  strict  accordance 
with  the  language  of  the  enactments. 

Hooper  for  the  respondent.  The  Revising  Barrister 
rightly  held  that  under  6  Vict  c.  18,  he  had  no  power 
to  amend.  The  case  is  not  within  the  scope  of  the  40th 
section.  The  amendment  of  a  mistake  in  a  list  was 
never  intended  to  include  so  great  an  alteration  as  is 
involved  in  striking  out  from  one  list  an  indefinite 
number  of  names,  and  then  inserting  them  in  another 
list  of  a  wholly  different  character,  and  for  preparing 
which  the  machinery  is  different  The  register  formed 
under  6  Vict  c.  18,  is  of  a  permanent  character,  and 
the  duties  of  the  overseers  in  respect  to  it  are  minis- 

D  D  2 


V. 

Robins. 
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1877.  teriaL  The  12Z.  list  on  the  other  hand  is  made  ont 
Ballard"  *^fr®sh  in  each  year  by  the  overseers,  and  in  preparing 
it,  it  is  their  duty  to  exercise  a  discretion  as  to  the 
names  which  they  insert  The  legislature,  by  enacting, 
in  sec  19  of  31  &  32  Vict  a  102,  that  the  12{. 
occupiers  shall  appear  in  a  separate  list,  evidently 
intended  that  this  class  of  voters  should  be  kept 
distinct  from  those  on  the  permanent  list.  A  per- 
son desirous  to  object  to  the  appellant's  title  to  be 
on  the  12Z.  list  would  in  the  present  case  have  been 
misled.  Not  finding  the  name  on  the  12Z.  list,  he 
would  have  gone  away  satisfied.  Whether  any  objector 
was  in  fact  misled  is  not  stated,  but  it  is  submitted 
that  it  is  enough  to  show  that  he  might  have  been 
reasonably.  In  Mather  v.  The  Overseers  of  AnTiAm- 
dale  (a)  the  Court  were  of  opinion  that  imder  the 
circumstances  of  that  case,  the  erroneous  heading  was 
not  misleading.  If  they  had  thought  that  it  was  mis- 
leading, the  decision  would  have  been  different  A 
serious  impediment  would  be  created  to  the  practical 
work  of  revision  if,  as  contended  on  the  other  side,  the 
overseers  could,  mix  up  all  the  names  on  one  list,  and 
leave  the  burden  of  sorting  and  arranging  them  under 
their  appropriate  headings  to  be  performed  by  the 
Revising  Barrister. 

[He  also  referred  to  Bermett  v.  BmmJUt  (6),] 

Ridley  was  not  heard  in  reply. 

Denman,  J.    The  objection  in  this  case  turns  mainly 
en  sec.  40  of  the  6   Vict  c.  18,  which  enacts  that  the 

(a)  1  Hop»,  A  CoU.  461 ;  8.  C,  {h)  1  H&fnodi  CoU.  SO;  S.C.  L. 

L.R6C,  P.  272.  -R.  4  C.  P.  407. 


J 
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Bevising  Barrister  shall  correct  any  mistake  which  shall  1877. 
be  proved  to  him  to  have  been  made  in  any  list,  but  ballabd 
provides  that  "whether  any  person  shall  be  objected  to  robins. 
or  not  no  evidence  shall  be  given  of  any  other  qualifica- 
tion than  that  which  is  described  in  the  list  of  voters  or 
claim,  as  the  case  may  be,  nor  shall  the  Barrister  be  at 
liberty  to  change  the  description  of  the  qualification  as 
it  appears  in  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same."  Here  the 
appellant's  name  appeared  on  the  register  under  a 
heading,  "voters  in  respect  of  property,  including  occu- 
piers at  a  rent  of  501.  and  upwards,"  but  his  real  title  was 
as  an  occupier  "  rated  at  12L  and  upwards,"  and  under 
these  circumstances  it  was  objected  that  his  name  ap- 
peared in  the  wrong  place.  The  question  for  our  decision 
is  whether  the  Revising  Barrister  was  boimd  to  hold  that 
the  appellant's  right  to  vote  was  gone,  because  sec. 
19  of  31  &  32  Vict,  c  58,  provides  that  the  names  of 
the  122.  occupiers  "  shall  appear  in  a  separate  list"  In 
my  judgment  this  objection  is  really  a  play  upon 
words.  Although  by  sec.  19  the  names  of  the  12Z.  occu- 
piers are  to  appear  in  a  separate  list,  there  is  nothing  to 
show  that  that  list  must  be  to  all  intents  separate  in 
this  sense,  that  it  is  not  to  form  part  of  the  list  of  voters 
for  the  particular  parish.  If  that  were  its  effect,  it 
would  be  conferring  on  the  overseers  a  function  which 
would  be  unjust  in  its  operation,  as  it  would  enable  them 
to  disqualify  a  voter  by  the  mere  act  of  placing  his 
name  on  a  wrong  list.  I  think  there  is  no  necessity  so 
to  construe  the  enactment.  The  natural  interpretation 
of  sec.  40  of  the  R^istration  Act  is  that  it  empowers  the 
Revising  Barrister  to  correct  any  mistake  in  the  list, 
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1877.      into  however  many  portions  the  list  may  be  subdivided ; 

Ballasd^  and  although  a  subsequent  enactment  splits  the  list  in 

Bonofs.      ^^  parts  for  the  purpose  of  convenience,  there    is 

nothing  to   show  that    if   the  qualification  be  fairly 

described^  though  in  the  wrong  place  in  the  list^  the 

Revising  Barrister  is  nevertheless  tied  down  by  that 

enactment,  and  necessarily  bound  to  disqualify  the  voter. 

The  objection  was  solely  on  the  ground  that  the 

Revising  Barrister  had  no  'power  to  amend,  without 

reference  to  any  other  consideration,   and  I  am  of 

opinion  that  the  Revising  Barrister  took  too  limited  a 

view  of  his  power. 

LiNDLET,  J.  I  am  of  the  same  opinion.  I  think 
that  the  power  of  amendment  in  sec.  40  of  the  Regis- 
tration Act  applies  not  merely  to  the  list  of  121.  occu- 
piers, but  to  that  list  as  forming  part  of  the  thing  which 
comes  before  the  Barrister  for  revision,  for  it  is  to  that 
his  power  of  amendment  is  applicable.  Here  we  have 
one  list  of  ''voters  in  respect  of  property,  including 
occupiers  at  a  rent  of  50Z.  and  upwards,"  and  another 
list  of  persons  entitled  to  vote  as  occupiers,  at  a  rateable 
value  of  502.,  or  upwards;  and  it  is  no  doubt  the  duty 
of  the  overseers  to  keep  these  two  lists  separate.  But 
the  very  object  of  giving  the  power  of  amendment  to 
the  Revising  Barrister  is  to  enable  hiTn  to  correct  mis- 
takes of  this  description.  Then  it  is  said  that  the  power 
*  of  amendment  is  limited  to  the  correction  of  mistakes 
that  are  not  calculated  to  mislead,  and  that  this  was 
calculated  to  mislead.  But  here  any  person  who  looks 
at  the  list  in  order  to  find  the  appellant's  name,  will 
find  both  his  name  and  qualification  correctly  described. 
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and  is  in  a  position  to  object  to  him.    The  means  exist       1877. 

of  rectifying  the  mistake,  and  looking  to  the  powers  of    ballabd 

amendment,  I  think  it  no  sufficient  answer  to  suggest     j^^^liia. 

the  mere  possibility  of  someone  having  been  misled* 

The  Revising  Barrister  would  himself  have  amended  if 

he  had  not  thought  that  his  power  to   amend   was 
restricted. 

Decision  reversed. 

Solicitors — For  Appellant,  T.  E,  CoanveU, 

for 
W.  Coxwell,  Liverpool, 
For  Respondent,  Bradby,  Bobina 

<t  Son, 
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CASES 

AKOUED  AND  DETERMINED 

or  THI 

COURT  OF  COMMON  PLEAS, 

UNDER  THE  STAT,  t  VICT.  o.  18, 

IN 

MICHAELMAS  TERM,  1878. 

IN  THB 

FORTY-SECOND  YEAR  OF  QUEEN  VICTORIA. 


Barton,  Appellant ;   Town  Clerk  of  Bir- 
mingham, Respondent. 

AT  a  Court  held  for  the  revision  of  the  list  of  voters       1878. 
for  the  borough  of  Bir7ningha/m  the  respondent  duly        ^'    ' 


objected  to  the  name  of  Bernard  Batigan  ^oxJc'^^'^^^^^^^ 
being  inserted  in  the  list  of  voters.  ^  "The  Poop 

^  Rate    AssesB- 

ment  and  Col- 
lection Act,  1869,'*  (32  ft  3d  Vict  c  41)  is  not  restricted  to  cases  where  the  oveneera 
have  agreed  in  writing  with  an  owner  to  receive  the  rates  from  him  under  sectionNS, 
or  where  the  vestry  has  ordered  the  rating  of  owners  instead  of  occupiers  under 
section  4,  but  applies  wherever  an  agreement  within  section  7  has  been  entered  into 
between  an  owner  and  an  occupier  for  payment  of  the  rates  by  the  owner. 

Therefore  where  A,  the  occupier  of  a  counting  house  of  a  value  above  the  limit  to 
which  sections  3  and  4  of  the  said  Act  are  applicable,  and  sufficient  to  qualify  under 
the  Reform  Act  (2  Will.  4,  c.  45),  had  agreed  with  the  owner  of  the  whole  house  of 
which  the  counting-house  formed  part  that  the  owner  should  pay  the  rates,  and  the 
owner  had  accordingly  been  rated  and  had  paid  the  rates  for  the  whole  house  :  Held 
thatj  although  the  overseers  had  omitted  A  from  the  rate-book,  and  he  had  not 
claimed  to  be  rated,  his  franchise  was  presefved  by  section  19. 

Smith  V.  Oveneert  of  SeghtU  (a)  followed,  Cro99  v.  AUop  (6)  distinguished. 

(a)  L.  A  10  Q.  B.  422. 

(6)  1  H<ypw,  d&  CoU,,  444 ;  S.  C,  L.  R.  6  C.  P.  816. 

VOL.  n.     H.O.  ■  H  ]| 
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1878.  The  claim  was  in  the  following  form  :- 


Babton  ^ 

Name. 


Town  Clkbk 

OF 


B^-OHi^.  ^"'"^^^ 


Abode. 


118,  Perakore 
Road, 


Nature  of  Qualification. 


Street,  Lane,  Ac. 


Occapation  of  offices. 


87,  Wmterloo 
Street 


The  following  facts  were  established  by  the  evi- 
dence : — 

Hackney  had  during  the  qualifying  period  resided 
at  113,  Pershore  Road  within  the  borough,  and  had 
occupied  offices  at  37,  Waterloo  Street,  as  yearly  tenant 
for  the  purpose  of  his  business  as  a  law  stationer,  at  a 
yearly  rent  of  £34. 

The  offices  consisted  of  three  rooms  communicating 
with  each  other,  and  having  a  door  leading  to  the  hall, 
common  to  all  the  occupiers. 

Hackney  had  the  exclusive  right  to  the  offices,  the 
key  and  the  complete  control  of  the  door  leading  from 
them  to  the  common  hall,  and  a  key  to  the  street  door 
which  he  used  when  he  pleased. 

Hackney's  name  was  painted  up  on  the  door  post  in 
the  street  with  others. 

There  were  several  sets  of  offices  of  the  same  descrip- 
tion, and  let  in  the  same  way,  on  the  premises. 

The  landlord  who  himself  occupied  part  of  the  pre- 
mises but  did  not  sleep  there,  was  rated  and  had  paid 
all  rates  for  the  whole  house,  and  his  name  appeared  on 
the  rate-book  as  occupier. 

Hackney  had  not  claimed  to  be  rated  or  tendered 
payment  of  any  rates. 

Hackney*8  name  was  not  entered  on  the  rate-book. 

The  rent  paid  by  Hackney  was  more  than  it  other- 
wise would  have  been  in  consideration  of  the  landlord 
paying  the  rates. 
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Twelve  other  persons  claimed  to  be  inserted  in  the       1878. 
said  list  under  similar  circumstances.  Babton 

It  was  contended  on  behalf  of  the  objector  that  Hack-  Town  Clerk 
Thej/a  name  not  appearing  in  the  rate-book,  he  was  BiBiaNaHAv. 
thereby  disqualified  from  being  placed  on  the  said  list.  • 

The  Sevising  Barrister  found  that  Hadcney  was  an 
occupier  as  tenant  of  a  counting-house  or  other  building 
within  the  meaning  of  2  Will,  4,  c.  45,  s.  27,  and  that 
he  was  the  occupier  of  a  rateable  hereditament  within 
the  meaning  of  sec.  19  of  32  &  33  Vict,  c.  41,  and 
decided  that  notwithstanding  that  the  overseei*s  had 
omitted  his  name  from  the  rate  he  was  under  the  pro- 
viso to  the  said  section,  as  interpreted  by  the  case  of 
Smith  V.  The  Overseers  of  Seghill  (a),  entitled  to  every 
qualification  and  franchise  depending  upon  rating,  in 
the  same  manner  as  if  his  name  had  not  been  so 
omitted,  and  the  Revising  Barrister  accordingly  inserted 
his  name  in  the  list  of  voters  together  with  the  names 
of  the  said  twelve  other  persons. 

If  the  Court  should  be  of  opinion  that  the  decision  was 
wrong,  the  register  was  to  be  amended  by  erasing  their 
names. 

Jdf  for  the  appellant.  The  claim  here  is  to  the 
borough  vote  in  respect  of  a  counting-house,  and  it 
arises  under  section  27  of  the  Reform  Act.  The  objec- 
tion to  the  vote  is  that,  although  the  claimant  has 
satisfied  the  condition  of  section  27  which  depends  on 
occupation,  he  has  not  satisfied  the  other  conditions 
which  depend  on  rating.  To  qualify  a  borough  voter 
under  the  Reform  Act  it  is  essentially  necessary  that 
he  should  during  the  qualifying  period  have  been  per- 

(a)  L,  /?.  10  Q.  B.  422. 

B  E  2 
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1878.  sonally  rated  to  the  poor  rate.  The  rating  of  his  land- 
Babtok  lord  will  not  suflSce  to  qualify  him.  Here  the  claimant 
Town  Clerk  ^^^3  not  been  rated.  His  landlord  has  for  the  whole 
BiBMiNGHAiL  ^^^^  ^f  which  the  claimant's  counting-house  forms  a 
part.  The  personal  rating  of  the  voter  has  always  been 
regarded  under  the  Beform  Act  as  absolutely  essential 
to  the  franchise.  Even  before  the  Beform  Act  various 
local  Acts  had  been  passed  in  different  boroughs  for  the 
piirpose  of  rating  owners  instead  of  occupiers  in  certain 
cases  of  small  tenements.  The  object  contemplated  by 
those  enactments  was  simply  to  facilitate  the  collection 
of  the  poor  rate.  Notwithstanding  the  existence  of 
those  enactments,  however,  of  which  the  Legislature 
must  be  presumed  to  have  been  cognizant,  the  Beform 
Act  provides  in  the  most  distinct  manner  for  the  rating 
of  the  occupier  as  an  essential  condition  of  his  acquisi- 
tion of  the  franchise.  The  only  relief  given  in  cases  of 
omission  was  under  section  30,  which  required  the  over- 
seers to  insert  the  occupier's  name  in  the  rate,  upon  his 
claiming  to  be  rated,  and  tendering  the  amount  of  the 
rates,  in  which  case,  even  though  the  overseers  Sedled  to 
insert  him,  his  franchise  was  preserved.  Coming  to 
"  The  Bepresentation  of  the  People  Act,  1867/'  we  find 
the  provisions  for  rating  as  an  element  of  qualification 
equally  stringent  as  in  the  Beform  Act.  Moreover,  as 
under  the  Act  of  1867,  valiie  was  not  made  essential  to 
the  householders'  fiunchise,  the  liability  of  the  occupier 
of  a  small  tenement  to  be  disfranchised  by  his  landlord 
being  rated  instead  of  himself  would,  if  no  provision 
had  been  made  to  meet  it,  have  become  under  that  Act 
a  question  of  much  wider  importance  than  under  the 
Beform  Act.  In  some  boroughs  this  danger  of  dis- 
franchisement   arose  from   the  Small  Tenements  Act 
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(13  &  14  VicL  c.  99)  having  been  put  in  force,  in  others       1878. 
from  local  Acts  having  been  passed  regulating  the  rating      Baston 
of  small  tenements.     As  matter  of  history  we  know  townClekk 
that  section  7  of  "The  Representation  of  the  People  bibmimohajl 
Act,  1867,"  was  expressly  passed  to  obviate  this  danger ; 
and  the  mode  in  which  it  sought  to  effect  it  was  by 
sweeping  away  the  power  of  rating  owners  instead  of 
occupiers  in  every  case,  with  the  single  exception  pro- 
vided for  by  that  section — ^an  exception  which  has  no 
doubt  given  rise  to  considerable  difficulties  in  the  attempt 
to  construe  it.    Stamper  v.  The  Overseers  of  Sundei*- 
land  (fi). 

The  question,  however,  now  for  decision  arises  under 
the  32  &  33  Vict.  c.  41.  It  will  be  contended  on  the 
other  side,  that  that  Act  has  by  its  19  th  section  entirely 
done  away  with  the  necessity  for  the  rating  of  the 
occupier  as  an  element  in  his  qualification,  not  merely 
in  the  limited  class  of  cases  with  which  that  Act  deals, 
but  in  every  case  whatever.  That  an  Act  of  Parlia- 
ment, passed  as  this  Act  was,  as  its  title  and  preamble 
show,  with  a  view  merely  to  rating  purposes,  and  the 
collection  of  the  poor  rate,  and  of  which  the  principal 
object  was  to  legislate  as  to  the  rating  of  small  tene- 
ments, should  by  a  sidewind  have  effected  so  funda- 
mental an  alteration  in  election  law  is,  to  say  the  least 
of  it,  remarkable.  But  in  Cross  v.  Alsop  (6)  this 
Court,  the  final  Court  of  Appeal  in  registration  cases, 
decided  that  it  had  no  such  operation.  It  will  be 
observed  that,  by  the  6th  section  of  the  Act,  the  Small 
Tenements  Act  (13  &  14  Vict  c.  99)  and  so  much  of 
any  local  Act  as  relates  to  the  rating  of  owners  instead 
of  occupiers  to  the  poor  rate  are  expressly  repealed. 
Inconvenience  was  felt  in  many  places  owing  to  the 

(a)  L,  JR,  8  a  P.  888.  (6)  1  Hopv},  ^  Colt.  444;  S,  0 

L,  R.  6  a  P.  815. 
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]  878.  sweeping  character  of  the  provisions  in  section  7  of  the 
Bartok  Representation  of  the  People  Act,  1867,  which  in 
TotvnClbbx  abolishing  the  compound  householder  had  seriously 
BiBMUf^HAM.  8^6<5ted  the  law  of  rating  and  the  collection  of  rates 
throughout  the  country  in  regard  to  small  tenements. 
It  was  sought  by  32  &  33  Vict.  c.  41  to  remedy  this 
inconvenience.  The  object  in  view  was  to  provide  new 
machinery  in  regard  to  small  tenements  for  rating  the 
owners  instead  of  the  occupiers,  and  collecting  the  poor 
rates  fix>m  the  owners ;  and  at  the  same  time  to  protect 
the  franchise  of  those  who  were  the  occupiers  of  such 
tenements.  The  machinery  for  that  purpose  is  provided 
by  sections  8,  4,  7,  and  19.  Section  3  enables  the  owner 
of  any  rateable  hereditament  below  a  certain  value,  by 
agreeing  in  writing  with  the  overseers  to  become  liable 
to  them  for  the  poor  rates  in  respect  of  it,  whether  occu- 
pied or  not,  to  obtain  an  abatement  of  rate  not  exceeding 
25  per  cent.  Section  4,  which  is  confined  to  the  same 
class  of  hereditaments  as  section  3,  authorizes  the  com- 
pulsory rating  of  the  owners  of  such  hereditaments 
instead  of  the  occupiers  at  an  abatement;  with  a  further 
abatement,  upon  an  agreement  being  come  to  as  to  aU 
hereditaments,  whether  occupied  or  not  Section  7 
gives  the  same  effect  to  the  payment  of  the  reduced 
rate  by  the  owner,  as  if  the  occupier  had  himself  paid 
the  full  rate.  Section  19,  on  which  the  present  ques* 
tion  turns,  enacts  that ''  the  overseers  in  making  out  the 
poor  rate  shall  in  every  case,  whether  the  rate  is 
collected  from  the  owner  or  occupier,  or  the  owner  is 
liable  to  the  payment  of  the  rate  instead  of  the  occu- 
pier, enter  in  the  occupier's  column  of  the  rate  book  the 
name  of  the  occupier  of  every  rateable  hereditament, 
and  such  occupier  shall  be  deemed  to  be  duly  rated  for 
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any  qualification  or  franchise  as  aforesaid."  The  sec-  1878. 
tion  then  imposes  a  penalty  on  any  overseer  for  Babton 
"  negligently  or  wilfully  and  without  reasonable  cause  "  town  Clbbk 
omitting  any  occupier's  name^  or  for  the  misstatement  of  birminoham. 
any  name,  and  provides  **  that  any  occupier  whose  name 
has  been  omitted  shall,  notwithstanding  such  omission 
and  that  no  claim  to  be  rated  has  been  made  by  him,  be 
entitled  to  every  qualification  and  fiianchise  depending 
upon  rating,  in  the  same  maimer  as  if  his  name  had  not 
been  so  omitted."  In  Cro^  v.  Alsap  (a)  the  unanimous 
opinion  of  this  Court  was  that  section  19  was  not  of 
general  application ;  but  that  it  applied  only  where  the 
overseers  had  agreed  in  writing  with  an  owner  to  receive 
the  rates  from  him  under  section  3,  or  where  there  had 
been  an  order  of  vestry  for  rating  owners  instead  of 
occupiers  under  section  4.  The  observations  of  WiUes,  J., 
in  giving  judgment  are  especially  in  point  to  shew  that 
the  Legislature  could  never  have  intended  by  a  side- 
wind to  repeal  in  toto  the  requirements  of  rating  as  an 
element  of  qualification,  but  must  have  meant  merely 
to  provide  against  the  danger  to  which  the  occupier's 
franchise  would  have  been  exposed  from  the  provisions 
of  sections  8  and  4  being  carried  out,  if  no  relief  had 
been  given  imder  the  19th  section.  It  is  true  that  in 
Smith  V,  The  Overseers  of  SeghiU  (b)  the  Court  of 
Queen's  Bench  came  to  a  contrary  conclusion  as  to  the 
construction  of  section  19 ;  but  this  Court  being  the 
final  Court  of  Appeal  in  Registration  Cases,  and  having 
the  exclusive  cognizance  of  such  Appeals,  will  not,  it  is 
submitted,  overrule  its  previous  decision,  at  all  events 
unless  convinced  that  it  was  clearly  wrong. 

(a)  1  Ifapw,  <k  CoU.  Ui. ;  S.  C,  L.  B.  6  C.  P.  815. 
(6)  L.  R.  10  Q.  B,  422. 
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1878.  MdloT,  Q.C.  {Dugdale  with  him)  for  the  respondent. 

Babtov     The  case  of    Croas  ▼.  Alsop  (a)   is    distinguishable ; 

■y 

Town  Clerk  though,  if  it  were  not,  it  would  still  be  open  to  this 
BiBMiNGHAx.  Court  to  review  its  previous  decision,  if  satisfied  that  it 
was  wrong.  WAaUr  v.  The  Overseers  of  Aahton-under-- 
Lyne  (Hadfidd'a  case)  (b).  The  operation  of  the  32  & 
33  Vict.,  c.  41,  is  not  limited,  as  contended  on  the  other 
side,  to  carrying  out  the  provisions  of  ss.  8  and  4.  In 
Sfnith  V.  The  Overaeera  of  SeghSl  (c),  Lnah,  J.,  points 
out  that  there  are  provisions  in  the  Act  which  must 
necessarily  have  a  wider  operation  than  those  sections ; 
and  he  refers  more  especially  to  ss.  1  and  1,  though  those 
are  not  the  only  sections  to  which  the  remark  applies. 
Sect.  1  clearly  embraces  cases  not  falling  within  ss.  3 
and  4,  since  ss.  3  and  4  are  limited  in  their  operation 
to  hereditaments  below  a  certain  value,  whereas  under 
sec.  1  there  is  no  restriction  miposed  on  the  value  of 
the  hereditament.  Sect.  7,  applies  not  only  to  all  cases 
within  ss.  1,  3,  and  4,  but  to  every  case  where  an  agree- 
ment has  been  entered  into  between  the  owner  and 
occupier  for  payment  of  the  rates  by  the  owner.  Ss.  17 
and  18  must  both  of  them,  from  their  nature,  be  of 
general  application.  Then  as  to  the  language  of 
sea  19.  The  direction  that  "the  overseers  in  making 
out  the  poor  rate  shall  im  every  case  enter  in  the 
occupier's  column  of  the  rate-book  the  name  of  the 
occupier,"  seems  as  comprehensive  as  language  can 
make  it.  Moreover  in  Smith  v.  The  Overaeera  of  Sag- 
hill  (c),  the  construction  of  sec.  19  being  there  neces- 
sary  to  the   decision,   the    Court  of   Queen's  Bench 


(a)  1  Hojyw.  &  CoU,  444  ;  S.  C,       C.  P,  281. 
X.  R.  6  C.  P.,  315.  (c)  L.  R,  10  Q.  B.  422. 

(6)  AnU,  p.  89  ;   S.  C.  L.  R.  S 
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unanimously  decided  that  that  section  was  applicable       ^^*^- 
to  every  case  in  which  the  name  of  the  occupier  was      Babtom 
omitted  from  the  rate-book.    In  Cross  v.  AUop  (a),  on  town  Guebk 

OF 

the  other  hand,  the  construction  of  sec.  19  was  not  Bibminoham. 

necessary  to  the   decision ;    and   the  Judges  of   the 

Queen's     Bench     expressly    distinguished     Cross    v. 

Alsopia),  on  the  ground  that  the  occupier  there  was 

not  separately  rated,  as  he  ought  to  have  been  to 

entitle  him  to  vote  under  **  The  Representation  of  the 

People  Act,  1867,"  for  part  of  a  house,  but  jointly  rated  ' 

with  others;  and  that  the  proviso  in  sec.  19  did  not 

cure  that  state  of  things,  as  it  only  applied  where  the 

occupier  had  been  <ymitted  fix)m  the  rate-book.    Again, 

from  the  statements  in  the  present  case,  the  Court  will, 

it  is  presumed,  deem  it  a  necessary  inference  that  there 

was  an  agreement  between  the  owner  and  the  occupier 

that  the  owner  should  pay  the  rates.     If  so,  the  owner 

had  become  "  liable  to  the  payment  of  the  rate  instead 

of  the  occupier"  within  the  meaning  of   the   19th 

section,    and     it     becomes    unnecessary    to    consider 

whether  sea  19  applies  also  to  cases  where  the  owner 

has  not  become  liable. 

[He  was  stopped  by  the  Court.] 

Jdf  in  reply.  If  the  owner  was  liable  here  to  be 
rated,  that  can  only  be  because  he  was  the  occupier  of 
the  pren[iises,  as  well  as  the  owner. 

[Lord  Coleridge,  C.J.  If  the  owner  "  has  agreed 
with  the  occupier  "  to  pay  the  rate,  so  as  to  bring  the 
case  within  sec.  7,  has  he  not  become  *'  liable  to  the 
payment  of  the  rate  within  sec.  19  "  ?  ] 

(a)  1  Uojno.  46  CoU,,  444 ;  8.  C.  L.  R,  6  C,  P.  816. 
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1878.  Sec.  19  points^  it  is  submitted,  to  a  public  liability — 

Babtok     ft  liability  to  the  overseers  as  representatives  of  the 

Town^Clbrk  parisK  iiot  to   a  liability  founded  on  mere  private 

BiBM^aiuif.  agreement. 

[Lord  CoLBRiDaE,  C.J.  The  word  "liable"  also 
occurs  in  sec.  8.  "  Where  an  owner  who  has  under- 
taken^ whether  by  agreement  with  the  occwpier,  or  with 
the  overseers,  to  pay  the  poor  rate,  or  has  otherwise 
become  UahU  to  pay  the  sama] 

[Qbove,  J.  Do  you  contend  that  the  word  "  liable  " 
has  one  meaning  in  section  8,  and  another  in  sec- 
tion 19?] 

The  liability  to  the  parish  would  be  enforceable  by 
distress;  whereas  that  founded  on  private  agreement 
would  not  (a).  The  19  th  section  points,  it  is  submitted, 
to  a  liability  enforceable  by  distress. 

In  reference  to  Oroee  v.  AUop  (b)  it  has  been  argued 
on  the  other  side,  that  the  opinion  so  strongly  expressed 
by  all  the  members  of  the  Court,  that  the  operation  of 
section  19  must  be  restricted  to  cases  arising  either 
under  section  3  or  section  4  was  not  necessary  to  the 
decision.  But  that,  it  is  submitted,  is  not  so.  If  the 
Court  of  Conmion  Pleas,  when  deciding  that  case,  had 
been  of  opinion  that  the  19th  section  was  of  general 
application  they  would  have  upheld  the  vote.  There 
is,  at  all  events,  nothing  in  the  report  of  the  case  fix)m 
which  the  Court  can  say,  alBBrmatively,  that  they  would 
not.     It  is  true  that  in  that  case  the  claimant  of  the 

(a)  But  see  as  to  this,  sec.  11. 

(6)  1  Hopw.  <fc  Coit.  Hi  ;  S.  C.  L,  R.  6  (7.  P,  815. 
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vote  waa  not  separately  rated ;  but  if   section  19  be       l^'^^- 
general,  as  the  other  side  contend,  the  case  would  have      Barton 
fallen  within  the  first  branch  of  the  section ;  and,  the  xown  Clbbk 
claimant  would  have  been  '*  deemed  to  be  duly  rated  BiBMnTaHAK. 
for  any  qualification  or  franchise  as  aforesaid  "  within 
its  express  words ;  so  that  the  difficulty  of  there  having 
been  no  separate  rating  would  thus,  it  is  submitted, 
have  been  surmounted.    The  Court  who  decided  Cro8$ 
V.  Alsop  {a),  must  surely  be  taken  to  have  decided  it 
on  the  groimds  which  they  themselves  allege,  and  not 
on    some    hypothetical    ground  which,  if  it  can  be 
suggested  at  all,  is  at  all  events  not  the  ground  on 
which  the  Court  gave  their  judgments. 

Lord  COLERIBQE.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  must  be  affirmed.  In  so  decid* 
ing,  I  am  aware  that  we  may,  at  first  sight,  seem  to  be 
in  conflict  with  CroM  v.  Aleop  (a)*  but,  for  reasons 
which  I  will  presently  give,  I  think  it  will  be  found  that 
we  are  not  overruling  or  even  differing  from  that  case, 
or  in  any  substantial  way  from  the  obiter  dicta  therein. 

Now,  we  must  take  it  that  there  was  here  an  agree- 
ment between  the  owner  and  occupier  that  the  owner 
should  pay  the  rates ;  for,  although  the  Revising  Bar- 
rister has  not  found  that  to  be  so  in  express  terms,  he 
has  found  facts  from  which  it  must  clearly  be  inferred. 
The  rent  paid  "was  more  than  it  otherwise  would  have 
been  in  consideration  of  the  landlord  paying  the  rates," 
so  that  virtually  the  respondent  has  paid  the  rates  in 
the  shape  of  rent  The  sections  of  32  &  33  Vict,  c.  41 
which  are  material  are  sections  3,4, 7,8,  and  19.  Section  7 

(a)  1  ffopv.  A  Colt.,  444  ;  S.  C.  L,  R.,  6  C.  P.,  316. 
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1878.       enacts  that  "  every  payment  of  a  rate  by  the  owner, 
Babtov      whether  he  is  himself  rated  instead  of  the  occupier," 
Town^Clsbx  referring  to  a  rating  by  order  of  the  vestry  under  section 
BiBxraoHiic.  *'  ^^  "^^  agreed  with  the  overseers  to  pay  such  rate," 
referring  to  an  agreement  with  overseers  under  section 
8,  or  ''with  the  occupier  "  (which  is  a  third  case),  ''shall 
be  deemed  a  payment  of  the  full  rate  by  the  occupier 
for  the  purpose  of  any  qualification  or  franchise  which, 
as  regards  rating,  depends  upon  the  payment  of  the  poor 
rate."     Section  8  enacts  that "  where  an  ovmer  who  has 
undertaken,  whether  by  dgreemeirU  with  the  occupier  or 
with  the  overseers  to  pay  the  poor  rates,  or  has  otherwise 
become  Udble  to  pay  the  same,  omits  or  neglects  to  pay  any 
such  rate,  the  occupier  may  pay  the  same  and  deduct  the 
amount  from  the  rent."     Then  sect.  19,  which  imposes  on 
the  overseers  certain  duties  the  neglect  of  which  it  visits 
with  a  penalty,  enacts  that  "  the  overseers,  in  making 
out  the  poor  rate,  shall,  in  every  case,  whether  the  rate 
is  collected  from  the  owner  or  occupier,  or  ihe  owner  is 
liable  to  the  payment  of  the  rate  instead  of  the  occupier, 
enter  in  the  occupier's  column  of  the  rate-book  the  name 
of  the  occupier  of  every  rateable  hereditament,  and  such 
occupier  shall  be  deemed  to  be  duly  rated  for  any  quali- 
fication or  franchise  as  aforesaid."    Now,  how  is  the 
owner  liable  i    Three  ways  are,  as  I  have  shewn,  pointed 
out  by  the  7th  and  8th  sections,  viz.,  order  of  vestry, 
agreement  with  the  overseers,  and  agreement  with  the 
occupier;  and  the  word  "liable"  is  expressly  used  in 
section  8  as  applicable  to  each  of  these  three  ways.    On 
what  principle,  then,  can  it  be  contended  that,  when  in 
sections  7  and  8  three  ways  are  pointed  out  in  which 
this  liability  can  be  created,  we  are  to  restrict  the  mean- 
ing of  the  word  "liable**  in  section  19  to  two  of  the 
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three,  excluding  the  third?    I  confess  that  I  am  unable       1878. 
to  accede  to  that  reasoning.     The  section  further  pro-      Babtov 
vides  "  that  any  occupier  whose  name  has  been  omitted  towh  Clkek 
shall,  notwithstanding  such  omission,  and  that  no  claim  bibminoham. 
to  be  rated  has  been  made  by  him,  be  entitled  to  every 
qualification  and  franchise  depending  upon  rating,  in 
the   same   maimer  as  if  his  name   had  not  been  so 
omitted/'     If  the  present  case  falls  within  the  first 
branch  of  the  19th  section,  as  I  think  it  clearly  does, 
it  must  also  fall  within  this  proviso,  which  preserves 
the  respondent's  franchise,  notwithstanding  the  over- 


seers' omission. 


It  is  said,  however,  that  this  decision  will  conflict  with 
Cross  V.  Alsop  (a) ;  and,  at  first  sight,  it  certainly  does 
conflict  with  some  expressions  in  the  judgments.  But, 
in  the  first  place,  the  facts  in  Cross  v.  Alsop  (a)  were 
not  the  same.  There  the  person  whose  vote  was  objected 
to  was  not,  as  here,  omitted  from  the  rate,  but  inserted^ 
and  wrongly  inserted.  BoviU,  C.J.,  expressly  points 
out  that  sect.  61  of  **  The  Representation  of  the  People 
Act,  1867,"  requires  the  part  of  a  house  conferring  the 
franchise,  under  section  3  of  that  Act,  to  be  separately 
rated,  whereas,  in  that  case,  the  occupier  was  rated 
jointly  with  others.  He  had  not,  therefore,  brought  his 
case  within  any  earlier  statute,  and  he  was  not  within 
the  32  &  33  Vict,  c.  41,  s.  19,  because  his  name  was 
not  omitted  from  the  rate.  It  is  true  that  the  Judges 
go  on  to  give  reasons  why  section  19  does  not  apply, 
and  say  that,  as  regards  the  proviso,  the  occupier  is  not 
omitted  from  the  rate ;  and,  dealing  with  the  facts  of 
the  case,  they  further  say  that  the  owner  is  not  made 

(a)  1  Hopvf.  <t  Colt.  444;  S.  C.  L,  R,  C  C.  P.  315. 
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1878.       liable  either  under  section  3  or  section  4.     But  the  facts 

Babton      there  did  not  raise,  as  they  do  here,  the  third  case  in 

TowH  Olebk  which  an  owner  may  be  Uable,  viz.,  by  agreement  with 

BiBHiNOHAM  *^®  occupier,  nor  was  the  question  whether  the  word 

"  liable  **  was  to  have  the  same  meaning  in  section  19  as 

in  section  8  in  any  way  before  the  Court.     I  think, 

therefore,  that,  although  in  the  judgments  given  in 

Cross  V.  Alsop  (a)  there  may  be  some  expressions  which 

appear  to  limit  the  operation  of  section  19  to  cases 

falling  within  section  3  and  section  4,  those  expressions 

must  not  be  taken  in  their  full  latitude,  and  the  case 

itself  does  not  conflict  with  our  present  decision. 

But  there  is  a  case,  viz..  Smith  v.  The  Overseers  of 
Seghill  (b)  which  is  distinctly  in  point  here.  That  was 
an  application  against  the  overseers  of  Seghill  tmder 
section  19  for  wilfully  neglecting  their  duty  in  omitting 
the  complainants'  names  from  the  rate-book.  In  that 
case  the  true  construction  of  section  19  necessarily 
formed  part  of  the  ratio  decidendi,  and  the  Court  of 
Queen's  Bench,  while  adopting  the  same  construction 
of  section  19  that  we  do  here,  pointed  out  that  they 
were  not  overruling  C'l^oss  v.  Alsop  (a),  and  that  the 
opinions  there  expressed  as  to  the  construction  of  the 
19th  section  were  not  necessary  to  the  decision. 

Concurring  as  I  do  with  the  decision  in  Smith  v. 
The  Overseers  of  Seghill  (b)  and  thinking  that  it  is  not 
in  conflict  with  that  of  the  Common  Pleas  in  Cross  v. 
Alsop  (a),  I  am  of  opinion  that  the  Revising  Barrister 
has  decided  the  present  case  rightly,  and  his  decision 
must  be  affirmed. 


(a)  1  ffopw.  &  C6U,  444  ;  S,  C.  (6)  L.  R.  10  Q.  B,  422. 

L.  R,  6  a  P.  315. 
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Grove,  J.    I  agree,  and  have  nothing  to  add  to  what      ^^^Q- 
has  fallen  from  my  Lord  in  reference  to  the  application      Babton 
of  the  7th  and  8th  sections.     I  will  merely  say  a  few  Town  Clebk 

OF 

words  as  to  how  far  the  cases  of  Crosa  v.  Alaop  (a),  and  BnaoNaHAic 
Smith  V.  The  Overseers  of  SeghUl  (6)  have  a  bearing  on 
our  present  judgment. 

In  Cross  v.  Alsop  (a)  the  claimant  of  the  vote  was 
not  separately  rated,  and  it  being  conceded  that  in  order 
to  entitle  him  to  the  franchise  under  sections  3  and  61  of 
"  The  Bepresentation  of  the  People  Act,  1867,"  separate 
rating  was  essential,  the  question  arose  whether  the 
32  &  33  Vict,  c.  41  had  dispensed  with  its  necessity. 
Accordingly,  we  find  BovUl,  C.J.,  in  giving  judgment, 
starting  with  the  assumption  that  the  claimant  was  not 
entitled  under  any  previous  Act,  and  applying  himself 
to  the  only  sections  which  under  that  Act  could  be 
relied  on  to  entitle  him.    After  showing  that  the  case 
does  not  fall  within  the  3rd  or  4th  sections  or  the  earlier 
part  of  section  19,  he  passes  to  the  proviso,  and  points 
out  that  it  is  applicable  only  where  the  name  of  the 
occupier  has  been  omitted  from  the  rate,  while  in  the 
case  before  him  it  had  not  been  omitted.     That  judge- 
ment appears  to  me  distinctly  to  have  been  given  upon 
a  different  point  from  that  now  before  us.    There  the 
claimant's  name  had   been  inserted   in  the  rate,  not 
omitted  as  in  this  case ;  but,  though  inserted  in  the 
rate,  the  claimant  had  not  been  separately  rated.     It  is 
true  that  in  some  of  the  other  judgments  expressions 
are  used  which  seem  to  indicate  an  inclination  of  some 
members  of  the  Court  to  the  opinion  that  the  operatioiji 
of  section  19  is  limited  to  cases  falling  either  withili 

(a)  1  Eopw.  and  CoU.  444  ;  .SL  C.  £.  J2.  6  C.  P.  815. 
{b)  L.  R,  10  Q,  B.  422. 
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1878.  the  3rd  or  the  4th  section,  but  those  expressions  of 
Barton  opinion  were  not  necessary  to  the  decision. 
Town  Glbbk  ^^  ^^^  other  hand  the  decision  of  the  Queen's  Bench 
BiBMiNGHAM.  ^  Smith  V.  The  Overseers  of  SeghiU  (a)  seems  in 
qvMuoT  pedibus  with  the  present  case.  There  the 
names  of  the  occupiers  having,  as  here,  been  omitted 
from  the  rate,  it  was  sought  to  bring  the  overseers 
within  the  penal  clause  for  a  neglect  of  duty  in  omit- 
ting them.  MeUor,  J.,  in  giving  judgment  said :  "  It 
was  sufficient  to  have  decided  Gross  v.  Alsop  (b),  that 
the  occupier  of  part  of  a  house  must  be  separately 
rated  to  the  relief  of  the  poor  to  entitle  him  to  the 
franchise  under  the  3rd  and  61st  sections  of  80  &  31 
Vict,  c.  102,  and  that  a  joint  rating  with  other  occupiers 
was  not  sufficient.  Therefore  without  interfering  with 
Cross  V.  Alsop  (b),  the  construction  put  upon  section  19 
being  not  directly  necessary  for  the  decision  of  that 
case,  we  are  at  liberty  to  consider  the  construction  of 
that  section  independently  of  that  authority."  And 
Lush  and  Quain,  J  J.,  both  of  them  in  distinguishing 
Cross  V.  Alsop  (b)  relied  upon  the  same  grounds  as  we 
do  here,  viz.,  that  the  claimant  was  not  omitted  from 
the  rate ;  and  that,  being  inserted  in  it  jointly  with 
others,  he  was  not  separately  rated.  So  far,  therefore, 
from  coming  to  a  decision  here  which  is  in  conflict  with 
Cross  V.  Alsop  (b)  we  are  distinguishing  it  on  the  very 
grounds  which  were  taken  by  two  at  least  of  the  Judges 
of  the  Queen's  Bench  in  Smith  v.  The  Overseers  of 
SeghiU  (a).  It  is  true  that  in  Cross  v.  Alsop  (b)  some 
strong  expressions  of  opinion  are  to  be  found,  but  on 
looking  at  the  facts  of  that  case  it  appears  to  me  that 

(o)  L.  R,  10  Q.  B.  422. 

(6)  1  H<ypw,  <fc  C6U,  Hi',  S.  (7.  X.  R,  6  C,  P.  816. 
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the  Judges  who  decided  it  were  addressing  themselves       1878. 
to  a  different  state  of  facts  from  that  which  we  have  to      Babton 
deal  with,  and  that  the  distinction  between  the  cases  is  Town  Clbrk 
a  material  distinction.  Btbminoham. 

LiNDLET,  J.  I  am  of  the  same  opinion,  and  but  for 
the  case  of  Gross  v.  Alsap  (a)  I  should  not  have  thought 
that  the  present  case  presented  any  difficulty ;  but 
having  regard  to  Gross  v.  Alsop  (a)  it  is  impossible  to 
say  that  a  difficulty  is  not  raised.  The  question  for  our 
decision  turns  on  the  true  construction  of  section  19  of 
the  82  &  33  Vict  c.  41,  as  to  which  the  views  expressed 
by  this  Court  in  Gross  v.  Alsop  {a),  and  the  Court  of 
Queen's  Bench  in  Smith  v.  The  Overseers  of  SeghUl  (b), 
have  been  different.  It  is  true  that  on  the  particular 
facts  of  the  case  Gross  v.  Alsop  (a)  is  distinguishable,  but 
I  am  not  sure  that  that  altogether  removes  the  difficulty 
which  has  been  created  by  the  judgments.  Still,  as  the 
Court  of  Queen's  Bench  in  Smith  v.  The  Overseers  of 
SeghUl  (b)  had  to  put  a  construction  on  the  19th  section, 
and  have,  notwithstanding  the  case  of  Cross  v.  Alsop  (a) 
which  was  before  them,  arrived  at  what  we  all  consider 
the  more  correct  conclusion,  I  think  we  are  justified  in 
adopting  their  construction  instead  of  adhering  to  that 
of  Cross  V.  Alsop  (a). 

The  question  then  for  our  decision  is  whether  an 
occupier,  whose  rates  have  been  paid  by  his  landlord 
under  an  agreement  between  them,  but  whose  name  is 
not  entered  on  the  rate-book,  is  entitled  to  the  fran- 
chise. This  depends  on  sections  7,  8,  and  19.  Now, 
how  does  the  landlord  become  liable  to  be  rated  instead 

(a)  1  ffopw.  A  CiAL  444  ;  S.  C.  {h)  L.  R.  ^(\  Q.  B.  422. 

Z.  A  6  C.  P.815. 

vor.  Ti.     H.r.  F  p 


410  MICHAELMAS  TERM, 

1878.       of  the  occupier?      One  way  is  by  an  agreement  in 
Babton      writing  with  the  overseere  under  section  3;  another 
Town  Clibk  (which  is  specially  mentioned  in  sections  7  and  8  and, 
BiBiavoHAM.  so  far  as  I  can  see,  need  not  be  in  writing)  is  by  an 
agreement  with  the  occupier ;  and  a  third  way  is  by  a 
vestry  order  under  section  4.     If,  therefore,  the  land- 
lord may  be  liable  by  agreement  to  the  payment  of 
rates  in  two  ways,  viz.,  either  by  agreement  with  the 
overseers  under  section  8,  or  by  agreement  with  the 
occupier,  it  appears  to  me  too  narrow  a  construction  of 
section  19  to  hold  that  it  applies  to  the  first  only  of 
these  two  ways,  and  that  it  must  at  all  events  apply 
where  the  landlord  is  liable  by  agreement  with  the  occu- 
pier as  well  as  where  he  is  liable  by  agreement  with 
the  overseers. 

It  is  said  that  this  construction  will  have  the  effect 
of  altering  the  law  by  a  sidewind,  and  that  rating  will 
no  longer  be  a  test  as  regards  the  franchise.  But  that 
does  not  appear  to  me  to  be  so.  The  rates  must  still  be 
paid  by  some  one ;  and  the  utmost  consequence  of  our 
decision  will  be  that  an  occupier  whose  rates  have  been 
paid  under  one  or  other  of  the  two  descriptions  of  agree- 
ments to  which  I  have  referred,  will  not  be  disfranchised 
because  his  name  is  not  on  the  rate-book. 

Decision  affirmed. 

Solicitors. — For  Appellant,  Robinson,  Preston,  .<fe  Co. 

for  Rowlands  <t*  Bagnall,  Birmingham. 

For  Respondent,  Sharpe,  Parkers,  Jh  Co, 
for  E,  J,  Hayes,  Birmingham. 
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Leonard,  Appellant ;   Alloways,  Respondent. 


J^  a  Court  held  before  one  of  the  Revising  Barristers       1878. 
appointed  to  revise  the  list  of  voters  for  the  county  of     ^'     '    * 
QloucesteVy  John  Leonard  duly  objected  to  the  name  of  ^thenot?^*^ 
PhUip  AUovxiyi  being  inserted  in  the  list  of  voters  for  J^^.**™'*^!^ 
the  parish  of  Stapleton  in  the  Western  division  of  the  a.  4,  la  for  the 

overseers,  and 
said  county.  where  they 
have  ftcteu 

The  following  facts  were  established  by  the  evidence,  upon  it  by 

That  the  claim  of  the  respondent  to  be  inserted  in  daimant'e 

the  said  list  of  voters  for  the  parish  of  Stapleton  was  SJt^pubiiS^ 

not  delivered  or  sent  to  the  overseers  of  the  said  parish  by  them  under 

'-  section  5,  it  la 

until  after  the  20th  of  July  last,  but  was  delivered  to  ^o^  competent 

•^  for  the 

the  said  overseers  on  the  25th  of  July  last.  Bevising 

That  the  said  overseers  published  the  said  claim  on  require  proof 

the  29th  of  July  last.  notice  was 

That  the  respondent  attended  at  the  said  Court  and  the^overa^rs 

duly  proved  his  qualification.  ,  d^^VT^' 

Ten  other  persons  delivered  claims  to  be  inserted  in  *????*?*    , 

^  ^     ^  ^  {a)  followed. 

the  said  list  under  similar  circumstances,  and  such 
claims  were  published  by  the  said  overseers  on  the  said 
29th  of  July,  and  they  also  attended  at  the  said  Court, 
and  duly  proved  their  qualifications. 

The  Revising  Barrister  decided  that  the  names  of  the 
respondent  and  of  the  said  ten  other  persons  should 
be  inserted  in  the  said  list. 

Due  notice  of  appeal  was  given,  and  the  Revising 
Barrigter  ordered  the  appeals  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision 

(a)  K.  A  Q.  118  \  S.C.Z  C.  B,  N.  S.  376. 

F  r  2 
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1878.       >vas  wrong,  the  register  was  to  be  amended  by  erasing 
Lbonard     the  names. 

V. 

vAllowatb. 

C  Bowen  for  the  appellant.     The  respondent  has 

admittedly  not  claimed    in  due  time  within   6   Vict, 
c.  18,  s.  4 ;   and  the  question  for  decision  is  whether 
notwithstanding  his  omission  to  do  so,  the  overseers  had 
the  power  to  insert  his  name  in  the  list  of  claimants. 
The  language  of  sections  4  and  5  affords  a  strong  argu- 
ment to  the  contrary.     Section  4  requires  the  claim  to 
be  sent  in  " on  or  before  the  said  20th  day  of  July" 
Section  5  requires  the  overseers  to  make  out  "  an  alpha- 
betical list  of  all  persons  who,  on  or  before  the  20th  day 
of  Jvly  then  next  preceding,  shall  have  claimed  as 
aforesaid!*  The  respondent  clearly  cannot  be  said  to  have 
so  claimed,  since  he  did  not  claim  till  after  the  20th  of 
July.     The  overseers,  however,  although  (their  authority 
being  purely  statutory)  they  have  no  power  beyond  that 
derived  from  section  5,  have,  nevertheless,  thought  proper 
to  insert  the  respondent  in  the  list  of  claimants,  and  it 
will  be  contended  on  the  other  side  that  what  they 
have   so   done   is  not   open  to   be    reviewed    by   the 
Revising  Barrister*    It  must  further  be  contended  that 
the  same  consequence  would  follow  if  the  overseers, 
while  inserting  the  name,  had  themselves  objected  to  it 
on  the  ground  that  the  claim  was  too  late ;  since  it  is 
impossible  that  any  distinction  can  exist  in  this  respect 
between  the  objection  of  an  overseer  and  that  of  any 
other  objector.     The  authority  which  will  be  relied  on 
by  the   respondent   in   support   of  his    contention    is 
Davies  v.  Hopkins  (a).     There,  no  doubt,  it  was  held 
that,  even  though  a  notice  of  claim  be  not  personally 

(a)  K.  d:  0. 118  ;  5.  C.  3  C\  B.  N.  S.  376. 
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signed  by  the  claimant,  yet  if  it  be  signed  in  his  name,  1878. 
and  a<;cepted  by  the  overseers,  and  published  by  them  Lkonabd 
in  their  Ust  of  claimants,  the  want  of  personal  signature  allowatb. 
can  form  no  ground  of  objection  in  the  Court  of  the 
Revising  Barrister ;  and  WiUiama,  J.,  in  giving  judg- 
ment went  still  further,  and  expressed  a  decided  opinion 
that,  even  where  no  claim  at  all  has  been  sent  in  to  the 
overseers,  yet,  if  they  think  fit  notwithstanding  to  put 
the  party's  name  on  the  list,  Ihe  omission  of  the  party 
himself  to  claim  cannot  afterwards  form  the  ground  of 
an  objection.  It  is  submitted  that  that  view  must  at 
all  events  go  too  far.  Its  effect,  if  acted  upon,  would 
be  to  enable  the  overseers  to  make  out  the  list  of 
claimants  from  mere  imagination,  instead  of  making  it 
out  from  the  claims,  as  the  Act  directs.  The  overseers 
would  thus  have  a  discretion  to  dispense  with  the  very 
essence  of  what  the  Act  requires.  The  question  no 
doubt  turns  on  section  40,  since  that  section  regulates 
the  course  to  be  pursued  at  the  revision,  when  a  person 
has  been  placed  by  the  overseers  on  the  list  of  claimants, 
and  has  been  objected  to.  The  course  in  such  a  case  is 
for  the  Revising  Barrister,  after  the  objector  has  proved 
his  notices,  then  to  "require  it  to  be  proved  that  the 
person  so  objected  to  was  entitled  on  the  last  day  of 
July  then  next  preceding  to  have  his  name  inserted  in 
the  list  of  voters  "  (which  by  section  6  includes  the  list 
of  claimants  as  well  as  the  old  register).  True,  the 
words  last  cited  are  followed  by  the  words  "  in  respect 
of  the  qualification  described  in  such  list,"  but  the 
latter  words  cannot  narrow  the  operative  effect  of  what 
precedes  them.  The  Act  distinctly  and  in  terms 
requires  proof  of.  title  to  be  inserted  in  the  list  of 
voters.     That,  as  regards  claimants,  must  by  section  6 


^   I 
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1878.  mean  ''list  of  claimants/'  And  the  title  to  be  inserted 
Lbonabd  therein  can  only  be  ascertained  by  referring  back  to  sec- 
Allowats.  tions  4  and  5,  from  which  sections  we  gather  that  one 
element  of  the  title  consists  in  due  notice  of  the  claim 
having  been  sent  in  to  the  overseers.  That,  according  to 
the  appellant's  contention,  is  an  indispensable  condition, 
which  cannot  be  waived  by  the  act  of  the  overseers. 
It  has  been  already  admitted  that  the  opinion  of 
WilliaTns,  J.,  in  Daviea  v.  Hopkina  (a)  is  adverse  to  the 
appellant  in  respect  of  this  contention.  But  the  case 
itself  may  perhaps  be  distingaished  by  holding  that^ 
although  the  sending  in  of  a  claim  is  a  condition 
precedent,  the  requirement  as  to  the  mode  of  making  it 
out  is  merely  directory. 

[Lord  OoLEKiDOK,  C.J.  If  the  requirement  as  to  the 
mode  of  making  out  the  claim  be  directory,  why  should 
not  the  same  reasoning  apply  to  the  date  when  it  is  sent 
in?] 

Daviea  v.  Hopkins  (a),  if  it  can  be  upheld,  no  doubt 
creates  a  difficulty.  It  is  submitted,  however,  that  the 
decision  in  that  case  was  wrong,  and  Webster  v.  The  Over- 
seers  of  Asktan-under-Lyne,  Hadjidd^s  Case  (6)  is  an 
authority  that,  if  wrong,  it  may  be  impeached.  The  6 
Vict.  c.  18,  s.  6.  does  not  in  any  way  affect  the  question. 
That  section  does  not  render  a  decision  ''  final  and  con- 
clusive "  except  as  an  adjudication  in  the  case  in  which 
the  decision  was  pronounced.  Hadfields  case,  per 
Brett,  J.  (c).  It  is  true  that,  although  in  Webster  v.  The 
Overseers  of  Ashton-vrnder-Lyne,  Hadfields  case  (6) 

(a)  K.  and  (?.  118 ;  S.  C.  3  C.  B.      C,  P.  806. 
N.  S.  376.  (c)  AnU,  p.  104 ;  S,  C,  L,  R,  S 

{b)   Ante,  p.  89,  S.  C.  L.  R,  8,       C.  P.  811. 
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the  Court  refused  to  be  bound  by  a  previous  decision  ^^^^- 
when  wrong,  they  also  intimated  that  they  must  be  lbovabd 
satisfied  that  it  was  clearly  wrong  before  they  will  allowatr. 
overrule  it.  But  it  is  difficult  to  see  what  criterion  is 
thus  afforded  for  determining  when  a  case  may  be  im- 
peached, since  the  question  whether  a  decision  is  right 
or  wrong  can  hardly  be  reducible  to  one  of  degree,  and 
made  to  depend  on  the  extent  to  which  it  can  be  shewn 
that  it  was  erroneous.  As  regards  the  applicability  of 
the  doctrine  laid  down  in  Hadfield^s  case  (a)  to  Daviea 
V.  Hopkins  (6),  it  is  not  suggested  that  the  decision  in 
Daviea  v.  Hopkins  (b)  was  the  result  of  any  oversight, 
such  as  might  arise  from  an  omission  to  cite  some 
earlier  authority  or  some  section  of  an  Act  of  Parliament ; 
but  what  is  submitted  is,  that  the  Court,  in  deciding  as 
they  did,  mistook  the  law,  and  did  not  give  effect  to 
well  recognised  legal  principles.  An  overseer  is  an 
official  who  acts  on  behalf  of  the  public,  and  in  discharg- 
ing his  public  duties  he  has  no  authority  to  waive  a 
statutory  condition  which  is  not  introduced  for  his  own 
benefit,  but  in  the  interest  of  the  publia  Similarly, 
in  penal  actions  and  criminal  cases,  it  is  the  policy  of 
the  law  not  to  allow  consent.  In  Hunt  v.  Hunt  (c) 
Lord  Westbury  said,  "  Qaiiihet  potest  renuncia/re  juri 
pro  86  irUrod/ucto.  I  beg  attention  to  the  words  *pro 
se,*  because  they  have  been  introduced  into  the  maxim 
to  show  that  no  man  can  renounce  a  right  which  his 
duty  to  the  public,  which  the  claims  of  society,  forbid 
the  renunciation  of."  If  the  overseer  can  waive  the 
time  within  which  a  claim  ought  to  be  sent  in,  it  would 


(a)  Ante,  p.  89  ;  8,  C.  L.  R,  8,  N.  S.  376. 
a  P.  806.  (c)  81  L.  J,  N.  S.  Chane,  176. 

(6)  K,  and (7. 118  ;S.O.S C,B, 
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1878.       seem  to  follow  that  he  can  waive  the  claim  altogether, 

Leonabd     and  put  whom  he  pleases  on   the   list.     The  Act  no 

Allowats.    doubt  contains  a  variety  of  sections,  each  relating  to  the 

time  within  which  some  act  has  to  be  performed,  and  it 

may  be  that  some  of  them  must  be  regarded  as  directory. 

[Grove,  J.,  referred  to  section  10.] 

Even  admitting  some  sections  of  the  Act  to  be 
directory  as  to  time,  it  does  not  follow  that  other 
sections  do  not  make  time  a  condition  precedent. 

Anstie,  for  the  respondent,  was  not  called  upon. 

Lord  Coleridge,  C.J.  I  am  of  opinion  that  the  deci- 
sion of  the  Revising  Barrister  was  correct  and  roust  be 
affirmed.  In  regard  to  the  question  that  has  been 
raised  as  to  what  may  be  the  exact  power  of  this  Court 
to  reverse  its  own  previous  decisions,  I  decline  to 
express  any  opinion.  It  is  unnecessary  on  the  present 
occasion  that  I  should  do  so,  because  I  agree  with  the 
decision  in  Daviea  v.  Hopkins  (a),  which  is  an  authority 
in  point. 

The  objection  which  has  been  raised  to  the  claimant's 
right  to  be  registered  is,  that  he  did  not  claim  within 
the  time  prescribed  by  section  4  of  the  Registration 
Act.  The  argument  for  the  appellant,  which  upon  this 
point  was  short  and  clear,  was,  that  a  claimant  must  be 
one  who  has  claimed  in  accordance  with  the  provisions 
of  the  Registration  Act,  and  that  the  only  list  of 
claimants  which  the  overseers  are  empowered  to  make 
out  is  a  list  of  persons  who  have  so  claimed ;  conse- 
quently, that  a  person  who  has  not  so  claimed  has  no 
right  to  be  on  the  list  of  claimants.      If  the  question 

(a)  JSr. d:  G.  118  ;  S.C.S  C. B,  N,  S,  376. 
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depended  on  the  language  of  sections  4  and  5  alone,  there       1878. 
would  be  much  to  be  said  in  support  of  this  contention  ;    Leonabd 
but  the  Act  contains   other  provisions,  which  dealing   allowatb. 
respectively  with  the  course  to  be  taken  by  the  Revising 
Barrister  in  two  cases,  first,  where  the  claimant  is  not 
on  the  list,  and  secondly,  where  he  is  on  the  list  and 
has  been  objected  to,  use  manifestly  different  language 
in  reference  to  the  two  cases,  and  materially  affect  the 
appellant's  argument.      Section  37  deals  with  the  case 
of  a  person  who  is  not  on  the  list,  but  who  claims  to  be 
there  inserted.     Under  that  section  the  claimant  must 
satisfy  the  Revising  Barrister  that  he  is  rectus  in  Curid 
and  that  the  directions  of  the  Act  have  in  his  case  been 
complied  with.      In  the  words  of  that  section  he  must 
prove  "to  the  satisfaction  of  the   Barrister"  that  he 
*'  gave  due  notice  of  such  his  claim  to  the  said  over- 
seers."   On  the  other  band  section  40  deals  with  the 
case  of  those  who  are  on  the  list — including  those  on 
the  list  of  new  claimants  as  well  as  those  on  the  old 
register.    That  section,  while  omitting  the  words  which 
I  have  quoted  from  section  37,  merely  requires  it  to  be 
proved  that  the  person  objected  to  *'  was  entitled  on  the 
last  day  of  July  then  next  preceding  "  "  in  respect  of 
the  qualificaiion  described  in  such  list "  "  to  have  his 
name  inserted  in  the  list  of  voters."     It  is  true  that  in 
citing  the  words  of  section  40  I  have  transposed  them 
to  make  the  meaning  more  apparent,  but  that  cannot 
alter  the  construction  of  the   section.    The  difference 
in  language  between  ss.  37  and  40,  to  which  I  have  called 
attention,  appears  to  me  strongly  to  show  that  the  duty 
of  making  claims,  and  the  power  of  the  overseers  in 
reference  to  them  are  correlative,  and  that  the  over- 
seers are  alone  concerned  with  the  directions  given  in 
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1878.  section  5.  Although  I  admit  that  at  first  sight  a  strong 
LioNABD  argument  is  raised  by  the  words  of  sections  4  and  5, 1 
Allowats.  think  that  on  reading  sections  37  and  40  it  is  conclu- 
sively answered,  and  I  should  have  come  to  this  con- 
clusion quite  independently  of  Davies  v.  Hopkins  (a), 
though  I  also  think  that  that  case  was  well  decided,  aad 
that  it  is  an  authority  in  point.  Eveiy  argument 
indeed  that  can  be  advanced  in  support  of  the  view 
that  the  day  of  the  notice  is  material  applies  in  my  judg- 
ment equally  to  the  form  of  the  notice  and  vice  verad. 
Therefore,  both  on  principle  and  authority  I  am  of 
opinion  that  the  judgment  of  the  Revising  Barrister 
was  in  this  case  right,  and  that  it  should  be 
affirmed. 

Groys,  J.  I  desire  to  base  my  judgment  on  Davies 
v.  Hopkins  (a),  a  case  which  appears  to  me,  if  any  dif- 
ference exists,  to  be  even  stronger  than  the  present,  and 
the  principle  of  which  Mr.  Boiven  admits  to  be  applic- 
able. I  must  own,  however,  that  I  have  been  much 
impressed  by  the  force  of  the  argument  which  has  been 
addressed  to  us,  founded  on  the  language  of  sections  4 
and  6,  and  that  that  impression  still  remains  to  this 
extent,  that,  although  I  do  not  say  that  if  the  matter 
were  res  integra  I  should  come  to  a  different  conclusion 
from  that  arrived  at  in  Davies  v.  Hopkins  (a),  I  should 
certainly  desire  to  hear  the  case  argued  on  both  sides. 
The  force  of  Mr.  Bowen's  argument  is  no  doubt  lessened 
by  the  language  of  sections  37  and  40,  and  by  the  re- 
ference in  section  40  to  the  31st  of  July  as  the  date  of 
importance,  while  the  20th  of  July  is  not  referred  to  at 

(a)  K.  ^  (?.  118 ;  5.  a  3  C.  B.  N.  S.  370. 
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all  in  that  section,  The  4th  section  is,  moreover,  one  1878- 
of  a  series  of  sections  containing  minute  directions  as  to  Lbonabd 
the  time  when  certain  things  are  to  be  done ;  and  as  to  allovats. 
some  of  these,  at  all  events,  Mr.  Bowen  was  compelled 
to  concede  that  the  requirement  as  to  time  could  not  be 
a  condition  precedent,  but  that  it  was  merely  directory. 
Upon  the  language  of  the  Act  I  think  that  the  matter 
is  open  to  considerable  argument,  and  that  it  is  by  no 
means  free  from  doubt.  But  Mr.  Bowen,  in  order  to 
succeed  in  this  case,  has  to  satisfy  us,  not  that  the 
question  he  raises  is  open  to  some  doubt,  but  that  the 
decision  in  Daviea  v.  Hopkins  (a)  was  clearly  erroneoua 
On  the  present  occasion  it  appears  to  me  to  be  neither 
necessary  nor  desirable  to  ascertain  the  exact  limits  of 
the  rule,  which  was  discussed  in  Hadfield'a  case  (6),  as 
to  the  power  of  this  Court  to  overrule  its  previous  deci- 
sions. Certainly  that  case  did  not  go  the  length  of 
establishing  that,  because  this  Court  entertains  some 
doubt  as  to  the  propriety  of  a  former  decision,  it  can 
therefore  overrule  it.  Assuming  such  a  power  to  exist, 
I  think  it  can  only  be  exercised  in  a  case  of  manifest 
mistake,  where  the  previous  decision  was  clearly  erro- 
neous. 

LiNDLET,  J.  I  am  of  the  same  opinion.  The  claim 
should  have  been  sent  in  on  or  before  the  20th  of  July, 
but  it  was  not  sent  in  until  the  26th.  That  was  clearly 
irregular,  and  the  claimant,  not  having  claimed  in  due 
time,  had  no  right  to  have  his  name  on  the  list.  But 
the  further  question  remains.  Was  the  irregularity  one 
which  the  overseers  had  power  to  waive?    Davies  v. 

(a)  K,  di  G,  118;  8,  C.  8  C.  B,  (5)  Ante,  p.  89 ;  S.  C,  L.  R,  S 

N,  8.  876.  a  P.  806. 
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1878.       Hophiiis  (a)  decides  that  it  was ;  and  on  a  careful  review 
Lkonaed     of  the  sections  of  the  Registration  Act,  I  agree  with  that 
Allowats.    decision,  and  think  that  the  overseers  had  the  power  of 
waiver  which  they  have  here  exercised 

Decision  affirmed. 

Solicitors — For  Appellant,  Ellis,  Munday,  &  Co,j 

for 
Vizard  &  Co,  Dursley. 

For  Respondent,  Jerdein, 

for 
Carter,  Newnham. 

(a)  K.  A  Q,  lis  ,  S.CZ  G,  B.  N,  S,  876. 
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Smith,  Appellant ;  Woolston,  Respondent. 


AT  a  Court  held  before  the  Revising  Barrister,  ap-       1878. 

•^•■^  .  .  Nov  20 

pointed  to  revise  the  list  of  voters  for  the  Northern 


Objection  was 

Division  of  the  county  of  Northampton,  for  revising  the  taken  to  the 
lists  of  the  parishes  in  the  polling  district  of  Wdling-  and  to  the  ' 
borough,  the  respondent  duly  objected  to  the  appellant  UJJ^^t^ofV 
being  retained  on  the  list  of  voters  for  the  parish  of  ^^^}^  ^^*^ 
WelliTigborough.  f^hw^^' 

The  objection  was  grounded  on  the  3rd  column  of  land.    The 

description  in 

the  register,  and  related  to  the  nature  of  the  interest  of  the  4th 
the  appellant  in  the  qualifying  property.  «  piots  166, 

The  name  of  the  appellant  was  on  the  list  of  voters  j^^^^  »  "* 

enumerating 
15  of  such 
plots.    The 
voter  had 
Street,  Ac  where  the  parted  with 
Property^  situate,  all  the  plots 

but  one, 
which. 


for  the  parish  of  Wellingborough,  as  follows : — 


ChristUn  Name, 


Smith,  Henry. 


Place  of  Abode. 


83,  Norfolk  Street, 
Strand,  London. 


Nature  of  Qnalifioa- 
tion. 


Freehold  Land. 


Ao. 


Plots    166,     167,  however,  was 
168,   169,   171,  freehold  of 
172,    173,   174,  sufficient 
176,   177,   178,  value.    The 
179,    175,   475,  Revising 
476,       Victoria  Barrister, 
Eitate,  thinking  he 

had  no  power 
~~        ■  to  amend, 

expunged  the 

It  was  admitted  that  the  appellant  had  parted  with  voter's  name. 

Held, 

all  the  plots  mentioned  as  above  in  the  4th  column  reversing  his 
except  plot  476,  and  that  plot  476  which   he  retained  the  identity 
was  freehold  land,  and  of  suflScient  qualifying  value  to  quaU6cation 
confer  the  franchise.  li^Xn^^d ; 

Upon  this  state  of  facts  it  appeared  to  the  Revising  ^w^^^had^' 
Barrister  that  the  freehold  land  mentioned  in  the  3rd  power  to 

amend. 

column  was  not  the  freehold  land  now  possessed  by  the  Held  also, that 

*  the  form  of 

the  notice  was 
not  Bach  as  to  raise  the  objection,  which  applied  merely  to  the  local  description. 
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1878.       appellant,  and  that  he  (the  Revising  Barrister)  had  no 
Smith       power  to  amend  the  4th  column  as  requested  by  the 
WooLSTON.    appellant,  by  striking  out  the  plots  which  he  had  parted 
with  as  aforesaid. 

The  Revising  Barrister  therefore  held  that  the 
appellant  was  not  entitled  to  be  retained,  as  stated, 
upon  the  list  of  voters,  and  expunged  his  name 
therefrom. 

If  the  decision  of  the  Revising  Barrister  was  correct, 
such  list^  as  revised,  was  to  remain  without  alteration ; 
if  incorrect,  the  name  of  the  appellant,  with  his  address 
and  particulars  of  his  qualification,  was  to  be  added. 

Oibbona  for  the  appellant.  The  decision  of  the 
Revising  Barrister  was  wrong.  The  appellant  retained 
a  sufficient  portion  of  his  old  qualification  to  entitle  him 
to  the  franchise,  and  the  description  of  anything  beyond 
what  he  retained  was  surplusage ;  and,  as  such,  should 
have  been  rejected  and  expunged.  Bendle  v.  Watson  (a) 
is  an  express  authority  that,  where  a  change  of  circum- 
stances has  rendered  the  former  description  on  the 
register  erroneous,  the  qualification  remaining  the  same, 
the  Revising  Barrister  has  power  to  amend  what  has 
thus  become  a  misdescription,  and  that  there  is  no 
necessity  for  the  voter  to  re-claim.  The  qualification, 
it  is  submitted,  remains  the  same  in  all  cases,  where 
the  value  of  what  remains  is  sufficient  to  confer  the 
franchise. 

Further,  it  is  submitted  that  this  point  is  not  open  to 
the  appellant.  The  objection  raised  by  the  notice  was 
only  to  the  3rd  column,  and  to  the  nature  of  the  interest ; 

(a)  1  Hopw.  d:  CoW.  591  j  S,  C.  Z.  JR,  7  C.  P,  168. 
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and  the  interest,  as  appears  from  the  case,  was  admitted       1878. 
before  the  Revising  Barrister  to  be  freehold  land.  Smith 

V. 
WOOLBTON. 

The  Court  called  upon 

Horace  Smith  for  the  respondent.  The  point  last- 
mentioned  was  not  taken  before  the  Revising  Barrister, 
nor  did  he  intend  to  raise  it  by  his  case.  The  answer 
to  it,  however,  is  that  the  Court  must  necessarily  resort 
to  the  4th  column  for  the  purpose  of  disposing  of  the 
objection  which  has  been  taken  to  the  3rd.  Hitchina 
V.  Brown  (a),  Howitt  v.  Stephens  (6).  The  voter  is 
bound,  when  objected  to,  to  establish  not  merely  that 
he  has  a  freehold  interest  somewhere,  but  that  he  has 
it  in  a  particular  locality ;  and  that  locality  can  only  be 
ascertained  by  resorting  to  the  4th  column  to  ascertain 
it.  In  Howitt  v.  Stephens  the  objection  was  to  the 
3rd  column,  yet  Bylea,  J.,  in  giving  judgment  said  (o)  : 
"  I  read  the  3rd  and  4th  columns  together."  A  person 
on  the  old  register,  who  is  objected  to  and  has  not  sent 
in  a  new  claim,  is  bound  to  shew  not  merely  that  he 
has  a  qualification  somewhere,  but  that  he  retains  the 
same  qualification  which  has  stood  the  test  of  a  public 
investigation  at  some  former  revision.  By  section  4  of 
6  Vict  c.  18  the  overseers  are  required  to  give  notice 
requiring  all  persons  "who,  being  upon  such  register, 
shall  not  retain  the  sam^  qualification  ...  as 
described  in  such  register  "  to  send  in  a  notice  of  claim. 
The  appellant,  having  parted  with  fourteen  plots  of  land 
out  of  fifteen,  caimot  be  said  to  "retain  the  same  quali- 


(a)  1  Lutw.  828 ;  S,  C.  2  C.  B.  25. 

{b)  K,  <fr  O,  188;  S.  a  6  C,  B.  N.  S.  80. 

(c)  6  a  B.  N.  S,  at  p.  89. 
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1878.       fication."     And  if  not,  he  ought  to  have  new  claimed. 

Smith       The  qualification  is  surely  not  the  same,  whenever  the 
WooLSTow.    identity  of  the  subject-matter  has  undergone  a  sub- 
stantial  alteration.      It  is   obvious   that  the   subject 
matter  would  not  be  the  same  here  as  formerly,  if  the 
question  arose  upon  a  contract  of  sale.     The  question  no 
doubt  is  not  precisely  like  that  which  would  arise  on 
a  contract  of  sale.     Thus  it  may  be  admitted  that,  if 
the  qualification  were  a  farm,  that  qualification  would 
probably  remain  the  same  if  a  field  were  taken  off,  but 
not  if   the  farm  were   substantially  altered.     Public 
poUcy  seems  to  require  a  fresh  claim  whenever  the 
alteration  is  substantial,  so  that  the  attention  of  the 
public  may  be  called  to  the  alteration.     To  hold  the 
contrary  would  be  a  direct  encouragement  of  fictitious 
entries  in  the  4th  column,  which  might  be  successfully 
resorted  to   where   the  qualification   was   of  doubtful 
value.     The   fictitious   entries   might  readily  mislead 
those  whose  business  it  was  to  object  as  to  the  value  of 
the  property,  and  so  the   claim   might  pass   without 
objection;  while,  on  the  other  hand,  if  the  objection 
were  taken   that  the  claimant   did  not  possess  what 
he   claimed,  he   would  then  fall    back    on    his   right 
to  have    an    amendment.      The   principle   contended 
for  by   the  respondent   is   recognised    by  this   Court 
in  Burton  v.  Gei^y  (a).    There   Williams,  J.,  said  (b) : 
"  The  qualificatioD  on  the  list  which  has  stood  the  test 
of  public  inquiry  and  investigation  having  ceased  on 
the  voter's  ceasing  to  occupy  the  land,  upon  principle 
as  well  as  upon  the  plain  natural  meaning  of  the  words 
of  the  Act,  the  new  occupation  required  a  new  claim." 

{a)  2  Lutvj.  i;  S.C.6C.  B.  7.  {h)  5  C.  A  13. 
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It  is  tnie  that  in  that  case  the  voter  had  given  up  one       ^^^"' 
farm  and  taken  another,  so  that,  although  the  descrip-       Smith 
tion   on    the   register  was   suflSciently  general   to   be   Woolstow. 
applicable  to  either,  it  was  clear  that  the  qualification 
did  not  remain  the  same.     Still  the  principle  relied  on 
by  the  Court,  and  stated  as  above  by  WiUiams,  J.,  is 
equally  applicable,  wherever  the  alteration  in  the  sub- 
ject-matter is  substantial.     The  description  "  Victoina 
Estate  "  alone  would  not  have  sufficed  to  identify  what 
belonged  to  the  appellant,  and  it  was  therefore  essential 
that    the    plots    which    belonged   to  him  should   be 
specified.     But  a  description  of  fifteen  plots,  when  one 
only  belonged  to  him,  was  misleading ;  and,  if  so,  sec- 
tion 40  of  6  Vict.  c.  18  forbids  its  amendment.     Section 
40  enacts  that  the  Revising  Barrister  shall  not  "  be  at 
liberty  to  change  the  description  of  the  qualification  as 
it  appears  on  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same."     An  amend- 
ment, if  permitted  here,  would  not  have  had  the  effect 
of  describing  the  old  qualificatioYi  more  accurately,  but  of 
altering  the  qualification  in  such  substantial  particulars 
as  thereby  to  render  it  a  new  qualification. 

Gibbons  was  not  heard  in  reply. 

Lord  Coleridge,  C.J.  It  is  not  quite  clear  in  this 
case  what  was  the  objection  really  taken  before  thp 
Revising  Barrister,  or  at  what  the  formal  objection 
pointed.  If,  as  I  should  infer,  the  objection  was  to  the 
nature  of  the  interest,  as,  for  example,  that  it  was  not 
freehold  but  copyhold,  then  it  certainly  failed.  The 
Court  is  clearly  of  opinion  that  a  Revising  Barrister 
whose  attention  is  called  by  the  notice  to  a  particular 

VOL.  n.       H.C.  o  o 
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1878.  objection,  ought  not  to  allow  any  other  objection  to  be 
Smith  gone  into,  otherwise  the  voter  might  come  prepared  to 
WooiiroH.  Daeet  one  objection,  and  then  be  surprised  by  another 
for  which  he  was  not  prepared.  It  is  said  that  the  real 
objection  was  not  to  the  nature  of  the  interest,  but  to 
the  description  in  the  4th  column.  In  the  4th  column 
there  was  a  description  of  fifteen  plots  of  land  of  which 
fourteen  had  been  sold.  The  plot  that  remained  was, 
however,  amply  sufficient  in  point  of  value  to  confer 
the  franchise.  The  Revising  Barrister,  being  requested 
to  amend  by  striking  out  the  other  plots,  decided  that 
he  had  no  power  to  do  so  ;  though  if  he  had  considered 
that  he  had  the  power,  I  understand  him  to  mean  that 
he  would  have  exercised  it 

I  am  of  opinion  that  the  Revising  Barrister  had  the 
power  to  amend.  Mr.  Horace  Smith,  in  his  able 
argument,  did  not  suggest  that  there  had  been  any 
improper  dealing  with  the  register ;  he  merely  suggested 
that  there  might  be  a  possibility  of  such  improper 
dealing.  If  indeed  in  a  case,  where  the  real  qualification 
was  of  doubtful  value,  a  voter  had  by  means  of  fictitious 
entries  got  his  name  admitted  upon  the  register  without 
objection,  and  then,  in  a  subsequent  year,  these  facts 
were  brought  to  the  notice  of  the  Revising  Barrister  by 
objection,  I  should  hesitate  to  say  that  in  such  a  case 
he  ought  to  amend.  But  here  everything  was  done 
with  perfect  h(ma  fdea.  The  appellant  had  possessed 
all  the  plots' at  one  time,  and  though  he  had  sold  off 
portions  from  time  to  time,  he  still  retained  enough  to 
qualify  him.  Mr.  Horace  Smith  was  driven  to  contend 
that  if  the  appellant  had  had  fifty  fields  and  had  sold 
off  one,  the  Revising  Barrister  could  not  even  then 
have  amended ;  but,  although  that  position  was   the 
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logical  consequence  of  his   argument,  it  is  apparent,       1878. 
when  such  a  consequence  is  admitted  to  follow,  that  the       Smith 

V 

argument  fails  in  substance  and  good  sense.  The  woolston. 
difficulty  in  a  case  of  this  kind  is  no  doubt  to  draw  the 
line ;  and  the  only  line  which,  in  my  judgment,  can  be 
drawn  is  that,  where  no  fraud  exists  and  the  property 
which  remains  is  sufficient  to  qualify  the  voter,  the 
entry  of  anything  beyond  may  be  expunged  as  surplus- 
age. That  which  remains  is  the  qualification,  and  has 
always  sufficed  to  confer  the  franchise. 

I  am  of  opinion  that  the  amendment  was  within  the 
Revising  Barrister's  powers  and  ought  to  have  been 
mside,  and  therefore  that  his  decision  must  be  reversed. 


Grove,  J.  I  am  of  the  same  opinion.  My  attention 
has  just  been  called  to  the  28  &  29  Vict  a  36,  s.  6  (a). 

[His  lordship  read  the  section.] 

The  objection  given  in  compliance  with  that  section, 
*'  was  grounded  on  the  3rd  column  of  the  register  and 
related  to  the  nature  of  the  interest."  But  the  nature 
of  the  interest  being  admitted  to  be  freehold  land,  no 
objection  could  be  maintained  upon  that  ground. 


(a)  Section  6  enacts  :  *'  Any 
notice  of  objection  to  any  person 
on  the  list  of  claimants  for  any 
parish  or  township  may  be  given 
according  to  the  provisions  of  the 
7th  section  of  the  principal  Act ; 
but  with  that  exception  no  notice 
of  objection  given  nnder  the  pro- 
visions of  the  said  7th  section, 
other  than  a  notice  to  the  over- 
seers, shall  be  valid  unless  the 
ground  or  grounds  of  objection 
bo  specifically  stated  therein  ;  and 
this  provision  shall  be  deemed  to 
be  sufficiently  satisfied  by  naming 
the  column  or  columns  of  the  list 
on  which  tho  objector  grounds  his 
objectii>n :  Provided  sSways,  that 


if  the  objection  be  grounded  on 
the  drd  column,  then  it  shall  be 
necessary  to  state  in  the  notice 
whether  the  objection  relates  to 
the  nature  of  the  voter's  interest 
in  the  qualifying  property,  or  to 
the  value  of  the  qualifying  pro- 
perty, or  to  both ;  and  each  of  such 
last-mentioned  grounds  of  objec- 
tion shall  be  deemed  a  separate 
ground  of  objection,  as  well  as  any 
objection  grounded  on  any  one  of 
the  other  columns.'' 

Oibbont  called  the  attention  of 
the  Court  to  the  above  section, 
after  Lord  Chief  Justice  Coferidgt 
had  concluded  his  judgment. 

o  o  2 
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1878.  Then,  as  regards  the  power  of  amendment,  we  have 

Smith  to  consider  whether  the  case  comes  within  section  40 
WooLSToK.  of  6  Vict.  c.  18.  In  Bendle  v.  Watson  (a)  Willea,  J., 
said :  ''  As  to  the  words  '  change  the  description  of  the 
qualification ' :  there,  I  think,  qualification  must  mean 
the  nature  of  the  qualification,  e.g,y  freehold,  while  the 
object  of  a  number  is  to  individualise,  and  perhaps  in 
that  sense  to  describe.  I  think  that  throughout  the 
word  '  his '  governs  the  meaning,  and  as  the  qualification 
is  the  same,  and  the  description  one  which  might 
in  one  sense  be  true,  inasmuch  as  it  might  indicate 
this  house  to  some  people,  avd  there  was  no  falsificar- 
tion  or  iTUention  to  deceive,  the  Revising  Barrister 
ought  to  have  amended."  Here  I  assume  that  there 
was  no  falsification  or  intention  to  deceive,  and  that 
enough  of  the  same  ''  freehold  land "  remained  to 
qualify  the  voter.  Had  the  Bevising  Barrister  then 
the  power  to  amend  ?  We  are  not  coDcerned  with 
any  question  of  his  discretion.  Suppose  that  the 
appellant  had  parted  with  one  plot  of  land  only,  and 
that  plot  an  insignificant  one.  In  that  case  could  not 
the  Revising  Barrister  have  amended?  I  think  he 
could;  and  I  am  unable  to  see  how  his  power  can 
exist  in  the  one  case  and  not  in  the  other.  I  think 
he  had  power  to  amend  by  striking  out  what  was 
surplusage. 

LiNDLEY,  J.  I  am  of  the  same  opinion.  The  28  &  29 
Vict  c.  36,  s.  6,  determines  the  first  point  in  tlje  appel- 
lant's favour. 

Then,  as  to  the  power  of  amendment  under  6  Vict. 
c.  18,  s.  40.     Looking  to  the  terms  of  that  section,  I 

(a)  1  Ilopw,  <t  Colt.  600. 
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think  the  Revising  Barrister  would  have  no  power  to  •^^*^' 
amend,  where  the  amendment  affected  the  identity  of  Smith 
the  qualifying  property.  Here  the  appellant  described  Woolston. 
the  nature  of  his  qualification  correctly;  he  mis- 
described,  or  rather  overdescribed  the  amount  of  his 
land  in  the  4th  column,  but  there  was  no  change  in  the 
identity  of  the  land  which  entitled  him  to  his  vote.  I 
think,  therefore,  that  the  Revising  Barrister  had  power 
to  amend,  and  was  not  precluded  by  the  provision 
"  that  he  shall  not  be  at  liberty  to  change  the  descrip- 
tion of  the  qualification  as  it  appears  in  the  list  except 
for  the  purpose  of  more  clearly  and  accurately  defining 
the  same."  The  error  here  was  merely  one  of  descrip- 
tion. The  description  of  the  qualification  as  "  Victoria 
Estate"  was  in  accordance  with  fact,  and  the  identity 
of  the  qualifying  land  remained  the  same.  If  so,  then, 
notwithstanding  the  appellant's  land  has  been  altered 
in  amount,  I  think  that  the  Revising  Barrister  might 
and  ought  to  have  amended. 

Decision  reversed. 

Solicitors — ^For  the  Appellant,  H,  Smith. 

For  the  Respondent,  Leivis&Irtderrnaur, 

for 
Toller,  Kettering. 


430  MICHAELMAS  TERM» 


Bennett,  Appellant;  Atkins,  Respondent. 


1878.        AT  a  Court  held  on  the  26th  of  September,  1878, 

Nov  28.       "^^ 

'     before  the  Revising  Barrister  appointed  to  revise  the 


wnstniction  1^^  ^^  voters  for  the  borough  of  New  Windsor,  Henry 
P  "r^Rate  -^thins  duly  objected  to  the  name  of  Ohxirles  Bennett, 
Assenment     hereinafter  called  the  appellant,  being  retained  on  the 

»nd  Collection  rr  '  <d 

Act,  1869,**     list   of  voters   for  the  parish   of  Cletver  in   the  said 

the  agreement 

in  writing         borough. 

section  8,  and  The  description  of  the  appellant  on  the  said  list  was 
J^tiQg***"*  as  follows:  "Bennett,  Charles,  91,  Victoria  Cottages, 
^^,X^.  house.  91.  Victoria  CoUages." 

■•*^^?  ^^are  rpj^^  appellant  occupied  during  the  qualifying  period 
requirementB,  a  house  No.  91,  Victoria  Cottages,  and  he  stated  that 

but  conditions  ^ 

precedent  to  by  agreement  with  the  owner  of  the  house  the  owner 
the  allowancee  paid  the  poor  rate  thereon. 

overseers  are  The  rating  of  the  Said  house  No.  91,  Victoria  Cot- 
rX"i*°  t<Ve8,  was  as  Mows :- 

those  clauses, 

and  as  the 

overseers,  in  making  such  allowanoe«,  act  in  dischaige  of  a  public  duty,  they  have  no 

power  to  waive  the  performance  of  either  of  the  concQtions. 

Therefore,  where  a  vestry  order  had  been  made  under  section  4  for  the  rating  of  the 
owners  of  certain  tenements  instead  of  the  occupiers,  but,  although  no  notice  in 
writing  had  ever  been  given  under  sub-section  2  or  agreement  in  writing  entered  into 
under  section  3,  the  overseers  in  receiving  payment  of  a  rate  from  an  owner  had 
allowed  him  26  per  cent,  (the  allowance  in  so  far  as  it  exceeded  15  per  cent,  being 
sought  to  be  justified  under  one  or  both  of  the  above  clauses) :  Held,  that  the  allow- 
ance in  excess  of  15  per  cent,  was  not  one  which  the  overseers  were  empowered  to 
make,  and  consequently  that  the  enactment  in  section  7,  that  payment  by  the  owner 
is  to  be  deemed  "  payment  of  the  full  rate  by  the  occupier,"  "  notwithstanding  any 
allowance  or  deduction  which  the  overseers  are  empotpered  to  make,"  did  not  preserve 
the  occupier's  franchise  (a). 

(a)  See  now  42  &  43  Vict.  c.  10. 
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Parish  of  Clewer,    Rate  made  the  month  of  October,  1877. 


No. 


263 


Axrean 
due  or  If 
Excused. 


£   «.    d 


If  Excused 
write  the 

word 
Excused. 


Name  of 
Occupier. 


Chanies, 


Name  of 
Owner. 


Oardner, 


Description  of 
property  rated. 


Cottage. 


Name  or 

Situation  of 

Projwrty. 


91,  Victoria 
Cottages. 


Estimated 
extent. 

Gross 

estimated 

Rental 

Rateable 
value. 

Rate  at  M. 
in  the 
pound. 

Amount  of 
Rate 
assessed 
upon  and 
payable  by 
the  Owner 
instead  of 
the  Occu- 
pier by 
virtue  of 
the  ^tatute 
or  Statutes 
in  that 
bebdf. 

Allowed  to 
Owner. 

Total 

Amount  to 

be  Collected. 

Amount 
actually 
Col- 
lected. 

a,  r.  p. 
3 

£    «.    d. 
10   0     0 

£    «.    d 
8    0     0 

£    «.    d 
0    4     0 

£    <.    d 

0    8     0 

£    «.    d 
0    10 

£   «.  d* 
2   9    6 

£  #.  d* 
2    9   6 

*  (Bracketed  with  other  names.) 


The  assistant  overseer  of  the  parish  of  Clewer  pro- 
duced the  minute  book  of  the  vestry  of  the  parish  of 
Clewer,  from  which  it  appeared  that  at  avestry  meeting  of 
that  parish  held  the  11th  day  of  November,  1869,  it  was 
proposed  by  Mr.  Foster,  seconded  by  Mr.  Oeorge,  and 
ordered,  that  the  owners  of  all  rateable  hereditaments 
in  that  parish  to  which  the  4th  section  of  the  "Poor 
Rate  Assessment  and  Collection  Act,  1869,"  applied,  be 
rated  to  the  poor  rate  in  respect  of  such  rateable  here- 
ditaments instead  of  the  occupiers,  under  which  order 
of  the  vestry  owners  of  property  were  entitled  to  an 
allowance  of  15  per  cent,  from  the  full  amount  of  rate 
payable  by  ordinary  occupiers. 
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^^'^'  The  assistant  overseer  stated  that  neither  he  nor  the 

Bbmkktt     overseers  had  received  any  notice  in  writing,  as  required 

Atkmb.  hy  the  4th  section,  sub-section  2,  of  "  The  Poor  Rate 
Assessment  and  Collection  Act,  1869,**  from  the  owner 
of  the  cottage  No.  91,  Victorui  Cottages,  that  he  was 
willing  to  be  rated  and  to  pay  the  rates  made  in  respect 
of  the  said  cottage,  whether  the  same  was  occupied  or  not ; 
and,  although  such  notice  had  not  been  given,  the  owner 
had  been  allowed  a  further  abatement  or  deduction  of  10 
per  cent.,  making  together  an  allowance  of  25  per  cent 
from  the  full  amount  of  rate  paid  by  ordinary  occupiers. 
It  was  objected  to  the  appellant's  right  to  be  on  the 
list  of  voters  that  the  extra  10  per  cent,  was  illegal,  as 
no  notice  in  writing  had  been  given  by  the  owner  to  the 
overseers  that  he  was  willing  to  be  rated  and  pay  the 
rates  in  respect  of  cottage  "No.  91,  Victoria  Cottages*' 
whether  the  same  was  occupied  or  not,  and  that  he  had 
not  paid  an  equal  amount  of  rate  in  the  pound  to  that 
paid  by  an  ordinary  occupier,  as  required  by  the  People's 
Bepresentation  Act,  1867,  section  3,  sub-section  4.  On 
behalf  of  the  appellant  it  was  contended  that  the  rate 
having  been  paid  by  the  owner,  he  being  rated  instead 
of  the  occupier  pursuant  to  the  order  in  vestry,  such 
payment  by  the  owner  must  be  considered  as  that  6[ 
the  occupier,  by  virtue  of  the  7th  section  of  "  The  Poor 
Rate  Assessment  and  Collection  Act,  1869.'' 

The  Revising  Barrister  held  that  there  was  no  proof 
or  evidence  that  any  written  notice  had  ever  been  given 
by  the  owner  to  the  overseers,  as  required  by  section  4, 
sub-section  2,  of  "  The  Poor  Rate  Assessment  and  Col- 
lection Act,  1869,"  to  entitle  him  to  the  further  abate- 
ment or  deduction  of  10  per  cent.,  as  had  been  allowed 
to  the  owner  by  the  overseers,  and,  therefore,  the  owner 
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was  not  entitled  to  the  extra  deduction  of  10  per  cent., 
and  the  extra  allowance  of  10  per  cent,  allowed  by  the 
overseers  to  the  owner  was  an  illegal  allowance,  and  that 
the  appellant  had  not,  therefore,  on  or  before  the  20th 
July  last^  bond  fide  paid  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  occupiers  in  respect 
of  all  poor  rates  that  had  become  payable  by  him  in 
respect  of  the  premises  occupied  by  him  up  to  the  pre- 
ceding 5th  day  of  January,  and  the  Revising  Barrister 
expunged  his  name  from  the  said  list. 

K  the  Court  should  be  of  opinion  that  the  amount 
paid  by  the  owner,  after  deducting  the  extra  allowance 
of  10  per  cent.,  was  a  legal  allowance  without  any 
notice  being  given  to  the  overseers,  and  was  a  sufficient 
payment  of  the  rate  by  the  appellant  within  the  mean- 
ing  of  the  3rd  section  of  the  People's  Eepresentation 
Act,  1867,  sub-section  4  (a),  the  name  of  the  appellant 
was  to  be  inserted  in  the  said  list. 


1878. 


Bknnett 

Atkinb. 


(a)  Section  8  of  "The  Eepre- 
sentatioD  of  the  People  Act»  1 867  "* 
(30  &  31  VicU  c.  102),  enacts: 
"  Every  man  shall  in  and  after  the 
year  186S  be  entitled  to  be  regis- 
tered as  a  voter,  and  when  regis- 
tered  to  vote  for  a  member  or 
members  to  serve  in  Parliament 
for  a  borongh  who  is  qualified  as 
follows  (that  is  to  say)  .... 
4.  Has  on  or  before  the  20  th  day 
cf  Jnly  in  the  same  year  bond  fide 
paid  an  equal  amount  in  the  pound 
to^hat  payable  by  other  ordinaiy 
occupiers  in  req>ect  of  all  poor  rates 
that  have  become  payable  by  him  in 
respect  of  the  said  premises  up  to 
the  preceding  5th  day  of  January." 

Section  8  of  "The  Poor  Bate 
Assessment  and  Collection  Act, 
1869"  (82  &  S3  Vict,  e,  41),  en- 
acts :  "  In  case  the  rateable  value 
of  any  hereditament  does  not  ex- 
ceed a  certain  sum  "  (the  amoimt 
of  which  the  section  specifies  for 
London,   Liverpool,    Manchester, 


and  Birmingham,)  "  or  £8  if  situ- 
ate elsewhere,  and  the  owner  of 
such  hereditamtnt  is  willing  to 
enter  into  an  agreement  in  writing 
with  the  overseers  to  become  liable 
to  them  for  the  poor  rates  assessed 
in  respect  of  such  hereditament  for 
any  term  not  being  less  than  one 
year  from  the  date  of  such  agree- 
ment, and  to  pay  the  poor  rates 
whether  the  hereditament  is  occu- 
pied or  not,  the  overseers  may, 
subject  nevertheless  to  the  control 
of  the  vestry,  agree  with  the  owner 
to  receive  the  rates  from  him,  and  to 
allow  to  him  a  commission  not  ex- 
ceeding 25  per  cent,  on  the  amount 
thereof." 

Section  4  :  "  The  vestry  of  any 
parish  may  from  time  to  time 
order  that  the  owners  of  all  rate- 
able hereditaments  to  which  sec- 
tion 8  of  this  Act  extends  situate 
within  such  parish  shall  be  rated 
to  the  poor  rate  in  respect  of  such 
rateable  hereditaments,  instead  of 
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1878. 


Bkmnxtt 

V, 

Atkiks. 


The  names  of  229  other  persons  were  expunged  on 
the  same  ground,  the  appeals  in  all  the  cases  being 
consolidated. 

Sir  H,  8.  Oiffard,  Solicitor-General  (Lewis  Coward 
with  him).  The  Revising  Barrister  has  decided  against 
the  vote  upon  the  ground  that  no  proof  was  given  before 
him  of  any  notice  in  writing  under  section  4,  sub-sec- 
tion 2,  of  the  32  &  33  VicL  c.  41.  Consistently  with  that 
finding,  notice  may  have  been  given  to  the  overseers  of 
some  former  year,  and  either  through  the  death  of  an 
overseer,  or  through  some  neglect,  the  notice  may  have 
been  lost.  Where  the  notice  has  once  been  given  the 
overseers  of  subsequent  years  would  be  justified  in  con- 
tinuing the  allowance  under  a  verbal  arrangement, 
since  a  notice  in  writing  in  each  year  is  not  required. 
The  maxim  &rfinia  prcesumuntv/r  rite  ease  acta  may 
fairly  be  applied  in  support  of  the  legality  of  the  pro- 


ihe  occapiera,  on  aU  rates  made 
after  tbe  date  of  such  order ;  and 
thereupon,  and  bo  long  as  such 
order  shall  he  in  force,  ihe  f oUow- 
ing  enactments  shall  have  efiFect : 

"  1.  The  oTerseers  shall  rate  the 
owners  instead  of  the  occupiers, 
and  shall  allow  to  them  an  abate- 
ment or  deduction  of  1 5  per  centum 
from  the  amount  of  the  rate. 

'^  2.  If  the  owner  of  one  or  more 
such  rateable  hereditaments  shall 
give  notice  to  the  orerseers  in 
writing  l^t  he  is  willing  to  be 
rated  for  any  term  not  bdmg  less 
than  one  year  in  respect  of  aU  such 
rateable  hereditaments  of  which  he 
is  the  owner,  whether  the  same  be 
occupied  or  not,  the  oyerseers  shall 
rate  such  owner  accordingly,  and 
aUow  to  him  a  further  abatement 
or  deduction  not  exceeding  15  per 
centum  from  the  amount  of  the 
rate  during  the  time  he  is  so  rated.'* 

Section  7:  .  .  .  •  "eveiy 
payment  of  a  rate  by  the  owner, 


whether  he  is  himself  rated  instead 
of  the  occupier,  or  harf  agreed  with 
the  occupier  or  with  the  overseers 
to  pay  such  rate,  and  notwith- 
standhig  any  allowance  or  deduc- 
tion which  the  overseers  are  em- 
powered to  make  from  the  rate, 
shall  be  deemed  a  payment  of  the 
full  rate  by  the  occupier  for  the 
purpose  of  any  qualification  or 
franchiw  which,  as  regards  rating, 
depends  upon  the  payment  of  the 
poor  rate. 

Section  8 :  **  Where  an  owner  who 
has  undertaken,  whether  by  agree- 
ment with  the  occupier  or  with  tiie 
overseers,  to  pay  the  poor  rates  or 
has  otherwise  become  liable  to  pay 
the  same,  omits  or  neglects  to  pay 
any  such  rate,  the  occupier  may 
pay  the  same  and  deduct  the 
amount  from  the  rent  due  or  accm- 
ing  due  to  the  owner,  and  the  re- 
ceipt for  such  rate  shaU  be  a  valid 
discharge  of  the  rent  to  the  extent 
of  the  rate  so  paid.' 


ti 
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ceedings,  regard  being  had  to  the  length  of  time  elapsed       1878. 
since  1869,  when  the  vestry  order  was  made  for  rating     biknett 
the  owners  of  these  tenements  instead  of  the  occupiers,      atkins. 

[Lord  Coleridge,  C.J.  In  a  case  of  this  importance  it 
is  impossible  to  suppose  that,  if  a  notice  in  writing  had 
ever  in  fact  been  given,  some  evidence  of  it  would  not 
be  forthcoming.] 

That  being  the  opinion  of  the  Court,  the  case  will  be 
argued  on  the  assumption  that  no  notice  in  writing  has 
ever  at  any  time  been  given. 

The  question  then  for  decision,  viz.,  whether  the  fran- 
chise of  the  occupier  fails  because  no  notice  in  writing 
has  ever  been  given  by  the  owner  to  the  overseers, 
arises  under  32  &  33  Vict.  c.  41,  section  4,  sub-section 
2.  The  scheme  of  both  the  3rd  and  4th  sections  is 
similar.  The  object  which  those  sections  have  in  view 
is  to  enable  the  owners  of  tenements  below  a  certain 
value  to  be  rated  instead  of  the  occupiers,  and  in  respect 
thereof  to  receive  cert-ain  allowances.  Section  4  shews 
that  these  allowances  are  to  be  given  on  two  grounds ; 
partly  as  a  commission  to  the  owner  for  the  trouble 
which  he  saves  the  overseers  from  being  put  to  in  the 
collection  of  rates,  and  partly,  where  he  assents  to  such 
a  course,  as  a  consideration  to  him  for  allowing  his  vacant 
tenements  to  be  rated  as  well  as  those  which  are  occu- 
pied. Under  section  4  the  allowance  on  the  first  ground 
is  1 5  per  cent. ;  on  the  second  ground,  a  further  amount 
not  exceeding  15  per  cent.  The  3rd  section  does  not 
distinguish  between  the  two  kinds  of  allowances,  but 
applies  to  them  indiflTerently  the  term  "commission," 
and  limits  the  amount  of  "  commission  "  to  25  per  cent. 
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1878.       Here,   whether   the   correct    amount    of    commission 
Bnmsn     be    25   per  cent,  as  contended  by  the   appellant  or 
Atkins.      15  per  cent,  as  contended  by  the  respondent,  that  is 
purely  a  matter  to  be  ascertained  between  the  owner 
and  the  parish,  and  the  rate,  it  is  submitted,  must  in 
either  view  be  r^arded  as  paid.     The  hardship  on  the 
occupier  will  be  serious,   if  he   is  to  be   deprived  of 
his   franchise  because  by   some   accident   or  mistake 
too  large  a  commission  has  been  allowed  to  the  owner. 
The  occupier  is  no  party  to  the  arrangement  between 
the  owner  and  the  parish,  nor  can  he  inquire  whether  it 
is  in  writing,  or  as  to  its  terms,  or  as  to  the  owner's 
compliance  with  them.    The  case  of  Reg  v.  The  Mayor 
and  Assessors  of  the  Borough  of  Kidderminster  (a) 
is  to  a  considerable  extent  an  authority  in  the  appellant's 
favour.    There  under  the  provisions  of  a  local  Act  the 
owners  of  certain  dwelling-houses  were  required  to  be 
rated  instead  of  the  occupiers,  and  the  overseers  were 
empowered  to  compound  with  the  owners,  at  a  certain 
rate  depending  on   the  annual   rent  or  value  of  the 
dwelling-house,  but  nothing  in  the  Act  was  to  preju- 
dice or  affect  any  municipal  or  parochial  franchises  of 
the  occupiers ;  and  it  was  held  that  the  title  of  an  occu- 
pier to  be  put  upon  the  burgess  roll  would  not  be 
affected  by  a  mistake  in  the  amount  of  the  composition 
between  the  owner  and  the  overseers, 

[Lord  COLEBIDQE,  0.  J.     Suppose  here  that  the  allow- 
ance had  been  35  per  cent.] 

In  that  case  the  language  of  sections  3  and  4  would 
not  be  applicable.    But,  having  regard  to  the  authority 

(a)  20  L,  J.  q.  B.  281. 
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cited,  could  it  be  contended  that  the  occupier  would  be       1878. 
deprived  of  his  franchise  in  a  case  of  pure  mistake  as      Bennett 
to  the  amount  of  the  commission,  as,  for  instance,  if  the      atkins. 
owner  and  the  overseers  had  made  some  arithmetical 
error  in  the  computation  of  it  ?     It  is  true  that  it  may 
be  said  that  the  present  case  is  not  one  of  mistake  in 
the  same  sense  as  in  Reg.  v.  The  Mayor  and  Aasesaora 
of  the  Borough  of  Kidderminster  (a),  and  that  in  that 
respect  the  case  is  distinguishable.     But  even  assuming 
that  that  distinction  prevents  the  case  from  being  a 
binding  authority,  it  does  not  prevent  the  applicability 
of  the  reasoning  on  which  the  judgment  was  based. 
Here  the  appellant  contends  that  the  written  notice  is  a 
mere  preliminary  form,  the  observance  of  which  is  not 
essential  provided  the  substance  of  the  section  has  been 
complied  with,  which  he  contends  has  been  done.    Sup- 
pose that  the  question  had  arisen  between  the  owner 
and  the  parish  as  to  whether  the  rate  had  been  paid. 
It  is  consistent  with   the  findings  of   the    Revising 
Barrister' (and  if  there  be  any  ambiguity  in  the  findings 
the  case  ought  on  that  point  to  be  sent  back  for  amend- 
ment) that  ever  since  1869,  when  the  vestry  order  was 
made,  the  owner  has  been  paying  the  rates  for  vacant 
houses,  so  that  the  parish  has  had  abundant  considera- 
tion for  the  additional  10  per  cent,  allowance.    It  would 
be  a  hopeless  contention  before  a  jury  that  the  parish 
had  not  under  such  circumstances  received  all  that  it 
was  entitled  to  receive  from  the  owner.     The  language 
of  section  7  is  also  in  the  appellant's  favour.     By  the 
terms  of  that  section  payment  by  the  owner  is  to  be 
deemed  "payment  of  the  full  rate  by  the  occupier," 
"notwithstanding  any  allowance   or  deduction  which 

(a)  20  L.  J.  Q.  B.  281. 
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1878.       the  overseers  are  empowered  to  make/'     Then  are  the 


▼. 


overseers  empowered  to  make  the  deduction  here  ?  The 
Atuvs.  sufficient  answer  surely  is  that  they  are  empowered  by 
an  agreement  which  for  ten  years  has  been  acted  on, 
and  of  which  the  parish  during  the  whole  of  that 
period  has  had  the  benefit.  Is  it  also  an  indispensable 
requirement  of  section  4,  sub-section  2,  that,  ante- 
cedently to  any  such  agreement  being  entered  into, 
there  must  have  been  a  notice  in  writing  from  the 
owner,  otherwise  that  the  agreement,  during  whatever 
length  of  time  it  may  have  been  acted  on,  is  wholly 
inoperative  ?  Surely  the  substantial  requirement  both 
in  section  3  and  section  4,  sub-section  2,  is  the  factum 
of  an  agreement ;  and,  if  so,  that  which  is  of  the 
essence  of  the  section  is  not  required  to  be  in  writing. 
The  utmost  requirement  of  section  3  is  a  willingness 
of  the  owner  to  enter  into  an  agreement  in  writing ; 
and  of  section  4,  sub-section  2,  a  notice  of  his  willing- 
ness to  be  rated  for  unoccupied  houses.  But  these 
being  both  preliminary  requirements,  it  would  be 
singular  if  in  regard  to  mere  preliminaries  writing  were 
held  to  be  indispensable,  when  in  regard  to  that  which 
is  the  substantial  requirement  and  the  aim  and  object 
of  both  enactments,  viz.,  the  agreement  to  be  concluded 
between  the  owner  and  the  parish  fixing  the  q^iiantuni 
of  the  allowance  to  be  made  to  the  owner,  the  Legisla- 
ture has  considered  that  writing  is  unnecessary. 

The  case  of  Durant  v.  Withers  (a)  may  perhaps  be 
cited  by  the  other  side  as  an  authority  in  their  favour. 
That  case,  however,  has  no  bearing  on  the  question 
whether  the  notice  here  omitted  to  be  given  is  a  condi- 
tion precedent,  or  whether  it  is  capable  of  being  waived 

(a)  AfUe,  p.  202  ;  S,  C.  L,  R  9  C,  P.  257. 


XLll.   VICTOKIA.  439 

— in  other  words,  it  has  no  bearing,  unless  the  points       1878. 
on  which  the  appellant  relies  have  first  been  decided     Bbnneit 
against  him.  Atkins. 

Kingdon,   Q.C.,   for  the  respondent     But  for  the 
refinements  introduoed  into  the  argument  on  the  other 
side,  the  case  would,  it  is  submitted,  be  of  the  simplest 
character.     The  3rd  section  does  not  apply.    It  applies 
only  where  the  owner  has  by  agreement  with  the  over- 
seers volv/rUarily  subjected   himself  to  a  liability  for 
rates,  and  agreed  to  pay  them  for  vacant  tenements. 
That  is  not  the  present  case.     Here  the  owner  is  oom- 
pvlaorily  rated,  an  order  of  the  vestry  made   under 
section  4  being  the  authority  for  rating  him.     The 
respondent  admits  that  in  respect  of  that  compulsory 
rating  the  owner  is  entitled  under  section  4,  sub-sec- 
tion 1,  to  an  allowance  of  15  per  cent.,  but  he  denies 
that  the  owner  is  entitled  to  any  further  allowance, 
because  he  has  never  taken  the  steps  prescribed  by  the 
2nd  sub-section  as  the  necessary  step  to  entitle  him  to 
such  allowance.     To    entitle    himself   to  the   further 
allowance   the   owner  should    have    given    notice    in 
writing,  as  required  by  sub-section  2,  so  as  to  bind 
himself  to  pay  for  his  vacant  tenements.     The  appel- 
lant,  on  the  other  hand,  admits  that  the  owner  has 
never  given   any  such  notice,  but  he  claims,  notwith- 
standing an  allowance   of  25   per  cent.,  or,  in  other 
words,  an  allowance  of  10  per  cent,  beyond  what  the 
statute  entitles  him  to  receive.    It  has  been   argued 
indeed  for  the  appellant,  that  the  requirement  of  a 
notice  in  writing  in  section  4,  sub-section  2,  is  directory 
and  not  in  the  nature  of  a  condition  precedent.     But 
the   language  employed  in  that  sub-section  is  at  all 
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1878.  events,  so  £Btr  as  words  can  make  it,  conditional;  and 
Bbnnctt  there  is  a  practical  reason  for  its  being  so  which  goes 
Atkins,  far  to  shew  that  the  conditional  language  was  inten- 
tional By  the  general  law  a  vacant  tenement  is  not 
rateable ;  and  that  circumstance  would,  of  course,  be  a 
good  defence  if  the  owner  were  summoned  for  non- 
payment of  the  rates.  But  by  giving  the  notice 
required  under  section  4,  sub-section  2,  the  owner 
becomes  liable  to  be  rated  for  vacant  tenements,  and 
entitled  to  the  allowance  in  respect  of  that  rating.  The 
Legislature  evidently  thought  it  of  importance  to  pro- 
vide that,  before  the  allowance  could  be  claimed,  the 
parish  authorities  should  have  a  written  document  in 
their  possession  from  which  the  owner  could  not  draw 
back,  and  which  would  bind  him  to  pay  for  his  vacant 
tenements.  It  has  been  argued  indeed  that,  under 
section  4,  sub-section  2,  the  written  notice  is  a  mere 
preliminary,  and  that  the  so-called  subsequent  agree- 
ment as  to  the  amount  of  the  allowance  is  the  main 
object  of  the  sub-section,  and  that  that  agreement  is 
not  required  to  be  in  writing.  But  in  practice  the 
amount  of  the  allowance  would  in  almost  every  case  be 
arranged  between  the  owner  and  the  parish  authorities 
before  the  notice  was  given  by  the  owner.  The 
existence  of  an  agreement  as  to  the  allowance  is  more- 
over not  an  absolute  requirement  of  the  2nd  sub-section, 
though  no  doubt  in  practice  an  agreement  on  that  point 
would  in  general  be  come  to.  But  the  wealth  of  the 
owner  might  be  such  as  to  render  him  wholly  indifferent 
as  to  any  allowance,  while  he  might  be  most  anxious 
with  the  view  to  the  franchise  of  his  tenants  that  all 
his  property  should  be  rated.  By  giving  the  prescribed 
notice  he  could  clearly  compel  the  parish  so  to  rate  him 


XLIl.   VICTORIA.  4tl 

without  troubling  himself  to  enter  into  any  agreement  1878. 
as  to  the  allowance,  so  that  it  is  a  fallacy  to  say  that  BESNim? 
that  agreement  is  the  main  object  of  the  sub-section,  atkins. 
A  written  notice  was  probably  required  by  the  Legisla- 
ture as  being  more  simple  than  a  written  agreement, 
and  as  requiring  no  stamp,  and  also  because  the  Legis- 
lature desired  to  make  it  compulsory  on  the  overseers 
to  rate  the  owner  for  all  his  rateable  property,  whether 
vacant  or  not,  if  he  called  upon  them  to  do  so.  Durant 
V.  Withers  (a)  is  an  authority  that  a  deduction  made  by 
the  overseers  without  statutory  authority  is  fatal  to  the 
franchise,  because  in  such  a  case  "  an  equal  amount  in 
the  pound  to  that  payable  by  other  ordinary  occupiers  " 
within  30  &  31  Vict.  c.  102,  s.  3,  has  not  been  paid  by 
the  person  claiming  the  franchise.  It  is  true  that  in 
that  case  the  deduction  was  one  which  could  not  under 
any  circumstances  have  been  validly  made  by  the  over- 
seers ;  while  here  it  might,  if  the  notice  required  had 
been  previously  given.  Still,  inasmuch  &s  the  notice 
was  not  given,  the  allowance  here  was  equally  unautho- 
rised as  in  DuraTit  v.  Withers  (a).  The  argument 
founded  by  the  other  side  on  32  &  33  Vict.  c.  41,  s.  7, 
really  leads  to  an  opposite  conclusion.  It  is  said  that 
under  that  section  payment  by  the  owner  is  "  payment 
of  the  full  rate  "  by  the  occupier,  "notwithstanding  any 
allowance  or  deduction  which  the  overseers  are  empow- 
ered to  make.**  But  if  under  section  4,  sub-section  2,  the 
overseers  are  not  empowered  to  make  the  allowance 
from  want  of  the  written  notice,  then  the  converse  pro- 
position follows,  viz.,  that  the  owner's  payment  cannot 
enure  as  payment  of  "  the  full  rate." 

(a)  Ante  \\  202  ;  S.  C.  Z.  R,  9  C.  P.  257. 
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1878.  The  Solicit(yi'-Oeneral  in  reply.     The  reasoning  of 

Beknett  til®  other  side  might  he  applicahle  to  show  that  where 
Atkinb.  ^^  notice  in  writing  had  heen  given,  an  executory 
agreement  would  not  he  enforced  against  the  parish. 
But  here  there  is  an  executed  agreement  of  which  the 
parish  have  had  the  henefit  The  notice  may  surely 
under  such  circumstances  be  regarded  as  waived. 
Suppose  that  an  agreement,  intended  to  fix  the  amount 
of  allowance  under  section  4,  sub-section  2,  had  been 
actually  drawn  up  and  signed,  an  agreement  of  that 
description  would  not  operate  as  a  notice  under  the 
sub-section.  Would  it  then,  even  after  it  had  been 
acted  on,  become  wholly  inoperative  for  want  of  the 
notice  ?  The  object  of  the  notice  is  to  bring  about  an 
agreement  such  as  the  Act  contemplates.  If  that  be 
effected,  the  notice  becomes  immaterial.  Sections  7 
and  8  do  not  mention  the  word  *'  notice  "  at  all,  but 
only  the  words  "agree"  and  "agreement,"  which  must 
mean,  it  is  apprehended,  an  "  agreement  such  as  the  Act 
contemplates." 

[Grove,  J.  Does  not  section  3  contemplate  a  written 
agreement  ?  The  words  are  "  from  the  date  of  auch 
agreement.*'] 

That  section  does  not  in  terms  require  a  written 
agreement,  but  only  the  willingness  of  the  owner  so  to 
agree.  But  the  Act  clearly  contemplates  two  sets  of 
agreements  in  reference  to  this  subject,  one  under  sec- 
tion 3,  the  other  under  section  4,  sub-section  2.  And 
both  of  these  are  equally  within  the  contemplation  of 
sections  7  and  8,  the  language  of  which  in  reference  to 
agreements  with  overseers  must,  it  is  apprehended, 
clearly  refer  to  both  sets  of  agreements.     Now  in  regard 
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to  the  latter  set,  viz.,  agreements  arising  under  section       1878. 
4,  sub-section  2,  there  is  nothing  whatever  in  the  statute      Bennktt 
from  which  it  can  be  inferred  that  these  need  be  in      atkins. 
writing.     It  is  true  that  overseers,  having  public  duties 
to  perform,  have  not  the   same  powers  of  waiver  as 
private  individuals.     But  a  mere  preliminary  may,  it  is 
submitted,  be  dispensed  with.     If  the  notice  in  question 
be  held  a  condition  precedent  which  cannot  be  waived, 
the  result  will  be  that  these  voters  will  all  be  dis- 
franchised, notwithstanding  the  fact  may  be  that  the 
owner  has  paid  more  than  enough  to  cover  the  full  rate 
in  the  case  of  every  one  of  his  tenants  by  reason  of  his 
payments  for  unoccupied  houses.     The  tenants  ought 
at  least  to  have  notice  of  the  rate  being  unpaid,  if  that 
be  the  fact ;  and,  in  the  absence  of  such  notice,  it  is 
submitted  that  the  rate  has  not  become  "  payable  by 
them"   within  30  &  31    Vict   c.    102,  s.   3,  s.-8.   4; 
for,  unless  it  has  become  so  payable,  its  payment  is  not 
one  of  the  conditions  of  their  enjoyment  of  the  franchise. 
In  Flatcher  v.  Boodle  (a)  a  rate  made  on  an   outgoing 
tenant  was  held  not  to  have  become  payable  by  the 
incoming  tenant,  because  the  latter  had  received  no 
notice  from  the  overseers  of  the  rate  having  been  left 
unpaid  by  the  outgoing  tenant.     Under  section  28  of 
30  &  31  Vict  c.  102,  a  personal  notice  must  now  be 
served  upon  or  left  at  the  house  of  a  voter,  who  is  in 
arrear  with  his  rates  on  the  2()th  June,  unless  the  rate 
has  been  previously  demanded  by  a  demand  note.     And 
in  Rogers  on  ElectioTis,  12th  edition,  p.  103,  it  is  said 
that  "  it  would  seem  that,  unless  this  notice  is  duly 
served,  the  voter  would  be  entitled  to  be  registered, 
although  he  had  not  paid."     32  &  33  Vict  c.  41,  s.  10, 

(a)  ffopxo.  <t  Ph,  238  ;  S.  C.  18,  C,  B.  N.  S.  152. 
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1878.  renders  30  &  31  Vict.  c.  102,  s.  28,  applicable,  notwith- 
Bebnett  standing  the  owners  have  become  liable  to  be  assessed, 
Atkins.  ^^^  ^^^^  preserves  the  right  of  the  occupiers  in  that  case 
also  to  receive  the  notice.  Sections  7,  8,  and  19  of 
32  &  33  Vict  c.  41  may  all  be  referred  to,  as  shewing 
how  careful  the  Legislature  have  been  to  preserve  the 
franchise  of  the  occupiers,  while  legislating  with  a  view 
to  the  collection  of  the  rates.  It  would  be  contrary  to 
the  spirit  of  the  Act  to  disfiranchise  them  here. 


Lord  Coleridge,  C.J.  Although  the  argument  in  this 
case  has  lasted  a  considerable  time,  the  point  for  decision 
is,  in  my  judgment,  simple. 

I  shall  assume  the  case  to  have  found  that  no  notice 
in  writing  has  ever  at  any  time  been  given  by  the 
owner  to  the  overseers,  for  although  the  case  does  not 
iind  this  in  express  terms,  it  is  impossible  to  suppose 
that  in  a  case  of  this  importance  both  parties  would 
not  have  come  prepared  with  evidence  aa  to  so  material 
a  fact,  and  the  Solicitor-General  very  frankly  agreed  to 
argue  the  case  on  the  assumption  that  no  notice  in 
writing  had  ever  in  fact  been  given. 

The  question  then  is,  whether  a  deduction  of  25 
per  cent,  which  has  been  made  from  the  rating  of  an 
owner  can  be  justified.  This  depends  on  the  true 
construction  of  the  32  &  33  Vict  c.  41.  It  is  quite 
true  that  the  person  who  will  in  this  case  be  aflfected  by 
the  non-payment  is  not  the  owner  but  the  occupier,  and 
it  may  be  said  that  a  judgment  disfranchising  the 
appellant  and  many  others  will  disfranchise  them  for 
causes  which  they  had  no  means  of  preventing,  because 
they  were  no  parties  to  the  arrangement  between  their 
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landlord  and  the  parish,  and  consequently  had  no  n>ean8       1878. 
of  knowing  whether  the  enactment  under  which  that      Bennett 
arrangement  should  have  been  made,  had  or  had  not      atkins. 
been  complied  with.     A  short  answer  to  that  argument 
is  that  with  the  effect  of  the  Act  of  Parliament  we  have 
nothing  to  do.     We  have  simply  to  construe  the  Act, 
and  if  the  consequences   are  found  to  be  contrary  to 
public  policy,  that  must  be  remedied  by  the  Legislature. 
But  perhaps  a  better,  though  narrower,  answer  is  that 
the  32  &  33  Vict  c.  41  gave  to  the  voter  privileges  in 
respect  of  the  rating  portions  of  his  franchise,  which 
without  that  Act  he  would  not  have  had,  and  that  as 
he  takes  the  benefit  of  the  Act,  he  must  also  take  the 
burden  of  it. 

The  question  then  is,  are  these  proper  deductions  and 
properly  made  ?  I  mther  doubt  whether  in  any  view  of 
the  Act  of  Parliament  too  much  has  not  been  deducted ; 
because,  as  far  as  I  can  gather  from  the  case,  the  objec- 
tion proceeded  entirely  on  a  discussion  of  the  2nd  sub- 
section of  section  4,  and  no  question  at  all  was  raised 
upon  the  3rd  section ;  in  other  words,  there  was  no 
evidence  or  suggestion  of  any  agreement  between  the 
owner  and  the  parish  so  as  to  justify  any  deduction 
beyond  15  per  cent.,  while  the  deduction  actually  made 
was  25  per  cent.  That  point,  however,  I  do  not  wish  to 
decide,  because  it  may  be  possible  from  the  terms  of 
the  case  to  arrive  at  some  other  conclusion  in  point  of 
fact. 

I  am  clearly  of  opinion  that,  whether  the  case  be 
looked  at  as  arising  under  the  2nd  sub-section  of  sec- 
tion 4  alone,  or  under  that  section  and  section  3  together, 
my  judgment  must  be  adverse  to  the  appellant. 

The  3rd  section  enacts  that  in  boroughs,  of  which 
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1 878.  Windsor  is  one,  if  the  owner  of  a  rateable  hereditament 
Bennett  not  exceeding  a  certain  value  (which  here  the  heredita- 
Atkins,  ments  in  question  do  not)  "  is  willing  to  enter  into  an 
agreement  in  writing  with  the  overseers  to  become 
liable  to  them  for  the  poor  rates  assessed  in  respect  of 
such  hereditament,  for  any  term  not  being  less  than  one 
year  from  the  date  of  such  agreement,  and  to  pay  the 
poor  rates  whether  the  hereditament  is  occupied  or  not, 
the  overseers  may,  subject  nevertheless  to  the  control  of 
the  vestry,  agree  with  the  owner  to  receive  the  rates 
from  him,  and  to  allow  to  him  a  commission  not  exceed- 
ing 25  per  cent,  on  the  amount  thereof."  That  section 
deals  with  the  case,  where,  irrespective  of  any  action  by 
the  parish  itself  in  vestry,  an  agreement  is  entered  into 
between  the  owner  and  the  overseers,  and  it  provides 
that  in  that  case  the  rates  may  be  received  from  the 
owner  and  25  per  cent,  may  be  allowed  to  him.  The 
4th  section  deals  with  another  state  of  things.  Its  scope 
is  limited  to  hereditaments  within  the  3rd  section,  which 
I  take  to  mean  hereditaments  of  the  value  and  in  the 
places  to  which  the  3rd  section  applies.  With  regard 
to  such  heredita^ments  section  4  enacts  that  the  vestry 
may  order  the  owners  of  them  to  be  rated  instead  of 
the  occupiers.  So  far  the  provision  applies  only  where 
the  hereditaments  are  occupied,  and  when  they  are  so 
it  enacts  that  the  owner  shall  be  rated  in  invitum,  and 
shall  be  allowed  a  deduction  of  15  per  cent.  But  the  2nd 
sub-section  enacts  that  "  if  the  owner  .  .  .  shall  give 
notice  to  the  overseers  in  v^priting  that  he  is  willing  to 
be  rated  for  any  term  not  being  less  than  one  year  in 
respect  of  all  such  rateable  hereditaments,"  "  whether 
the  same  be  occupied  or  not,"  then  the  overseers  shall 
rate  him,  and  allow  him  a  further  deduction  not  exceed- 
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ing  15  per  cent     That  section  therefore  contemplates       1878. 
the  making  of  an  order  by  the  vestry  for  the  rating  of     benmbtt 
owners  instead  of  occupiers,  which  may  be  done  with-      atkins! 
out  the  consent  of  the  owners ;  but  if  an  owner  gives 
notice  in  writing  that  he  is  willing  to  be  rated  for  all 
such  rateable  hereditaments,  whether  occupied  or  not, 
then  the  overseers  are  bound  to  rate  him,  and  he  is 
entitled  to  receive  a  further  allowance. 

Now  I  will  assume,  for  the  purposes  of  my  judgment, 
that  there  was  an  agreement  here,  not  in  writing,  and, 
I  will  also  assume,  a  notice  not  in  writing,  and  I  am  of 
opinion  that,  both  under  the  3rd  section  and  under  the 
4th,  an  agreement  in  writing  under  the  3rd  section,  and 
a  notice  in  writing  under  sub-section  2  of  the  4th  sec- 
tion, are  conditions  precedent  to  the  allowance  being 
made.  The  3rd  section  appears  to  me  clearly  to  con- 
template that  an  agreement  in  writing  shall  exist  as  the 
foundation  of  any  arrangement  under  it.  The  construc- 
tion of  the  4th  section  is,  in  my  judgment,  this :  Under 
the  43  Eliz.  c.  2,  and  the  subsequent  statutes  in  pari 
materid,  the  overseers  have  power  to  rate;  but  they 
must  rate  ail  equally ;  if  they  do  not,  the  rate  is  bad. 
By  the  32  &  33  Vict  c.  41,  s.  4  (for  the  moment  I  pass 
by  the  3rd  section),  they  are  empowered,  under  certain 
conditions,  to  rate  certain  persons  unequally,  but,  unless 
they  pursue  the  conditions  laid  down  by  the  statute,  the 
rate  is  bad.  Now,  here  the  overseers  have  rated  un- 
equally, but  they  have  not  pursued  the  statute.  The 
statute  says,  "if  the  owner"  "shall  give  notice"  "in 
writing,"  the  overseers  shall  rate  him  and  allow  him  a 
deduction.  Here  the  owner  has  Twt  given  a  notice  in 
writing,  and  the  overseers  have  rated  him  and  allowed 
the  deduction.     To  construe  section  4,  as  we  are  invited 
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1878.  to  do  by  the  Solicitor-General,  we  mnst  insert  the  word 
BxNiTBTT  "  not "  in  the  2nd  sub-section,  or  construe  it  as  if  the 
Atkiub.  words  were  "whether  the  owner"  "shall  give  notice  to. 
the  overseers  in  writing  or  not,"  instead  of  "  if  the  owner 
shall  give  notice  to  the  overseers  in  writing.'*  Now,  I 
confess  that,  unless  I  am  obliged,  I  dislike  to  be  drawn 
into  considerations  of  the  spirit,  or  scope,  or  iTvtuittia  of 
an  Act  of  Parliament,  when  these  considerations  would 
compel  me  to  do  outrageous  violence  to  the  language  of 
the  Act  The  language  itself  is  plain ;  it  appears  to  me 
to  give  the  overseers  certain  powers  in  a  particular 
event;  the  event  has  not  arisen,  and  therefore  they 
have  no  such  powers. 

Then  it  has  been  suggested  that  the  overseers  may 
waive  this  notice  in  writing.  But  the  Act  of  Parlia- 
ment does  not  contain  any  provision  enabling  them  to 
do  so ;  and  as  the  overseers  are  not  private  persons  dis- 
charging a  private  duty,  but  public  persons  dischai^ng 
a  public  duty,  and  as  it  is  plain  that,  unless  they  have 
this  notice  in  writing  to  refer  to,  they  and  the  parish 
and  the  parishioners  might  and  would  be  involved  in 
constant  disputes  and  discussions,  I  can  see  a  very  good 
reason,  in  point  of  common  sense  and  practice,  why  they 
should  not  be  permitted  to  waive  it.  Irrespectively  of 
that  consideration,  I  find  nothing  in  the  Act  of  Parlia- 
ment which  can  give  them  any  such  power. 

Further,  I  think  that  the  view  which  I  have  expressed 
derives  considerable  additional  support  from  the  terms  of 
the  7th  section,  because  that  section  deals  with  the  ques- 
tion of  the  payment  of  rates,  which  is  to  qualify  for  the 
franchise.  In  certain  cases  payment  of  rates  by  the  owner 
is  payment  by  the  occupier,  and  is  to  be  in  all  respects, 
for  the  purpose  of  the  franchise,  as  if  the  occupier  had 
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paid.    The  first  part  of  the  section  deals  with  the  pay-.      1878. 
ment  of  rates  by  the  occupier.     That,  however,  is  not     bbnhbtt 
this  case,  because  the  occupier  did  not  pay  here,  but  the      Atkins. 
owner.    What,  then,  is  the  enactment  as  to  payment  by 
the  o^vne^  ?     "  Every  payment  of  a  rate  by  the  owner," 
which,  I  think,  means  a  full  rate,  "  whether  he  is  him- 
self rated  instead  of  the  occupier,  or  has  agreed  with  the 
occupier  or  with  the  overseers  to  pay  such  rate,  and, 
notwithstanding  any  allowance  or  deduction  which  the 
overseers  are  empowered  to  make  from  the  rate,  shall 
be  deemed  a  payment  of  the  full  rate  by  the  occupier 
for  the  purpose  of  any  qualification  or  franchise  which, 
as  regards  rating,  depends  upon  the  payment  of  the  poor 
rate."     If,  therefore,  the  owner  pays  the  full  rate,  or  if 
by  agreement  with  the  occupier  he  pays  less  than  the 
full  rate,  still,  for  the  purpose  of  the  firanchise,  it  shall 
on  certain  conditions  "  be  deemed  a  payment  of  the  full 
rate  by  the  occupier."     What,  then,  are  the  conditions  ? 
He  must  pay  it  with  such  deductions  as,"  the  overseers 
are  empowered  to  make  from  the  rate."    If  the  owner 
has  not  paid  the  full  rate,  and  here  he  has  not,  or  if  he 
has  paid  it  with  deductions  which  the  overseers  "are  Twt, 
empowered  to  make,"  then  it  does  not  enure  as  a  pay- 
ment of  the  rate  for  the  purpose  of  securing  the  franchise 
to  the  occupier.    I  think  that  "  empowered  "  must  mean 
empowered  by  law,  not  by  some  agreement  which  the 
law  does  not  recognise.    By  the  general  law  the  overseers 
must  rate  all  persons  equally.     The  32  &  33  Vict  c.  41 
empowers  them  to  rate  certain  persons  unequally,  but 
on  certain  conditions.     If  those  conditions  are  fulfilled, 
the  deduction  is  one  which  they  are  empowered  to  ' 
make.     If  they  are  not  fulfilled,  the  deduction  is  one 
which  they  are  not  empowered  to  make.     Here  I  think 
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1878.  that,  the  required  condition  not  having  been  ftilfilied, 
BiNKETT  the  overseers  were  not  empowered  to  make  the  deduc- 
Atkins.      tion,  and  consequently  the  rate  has  not  been  paid. 

The  decision  of  the  Revising  Barrister  was,  in  my 
judgment,  correct,  and  must  be  affirmed. 

Grove,  J.  I  am  of  the  same  opinion,  though  I  must 
own  that  during  a  great  part  of  the  argument  I  enter- 
tained a  contrary  impression,  because  it  was  stated  by 
the  Solicitor-General,  and  apparently  acquiesced  in  on 
the  other  side,  that  the  words  in  the  3rd  section,  "  the 
overseers  may,  subject  nevertheless  to  the  control  of  the 
vestry,  agree  with  the  owner,"  might  be  satisfied  by  a 
mere  verbal  agreement,  and  that  an  agreement  in  writing 
was  not  necessary.  Now,  supposing  that  view  to  be 
correct,  then,  inasmuch  as  section  7  uses  the  word 
"  agreed,"  and  section  8  the  word  '^  agreement,"  if  those 
words  refer  either  to  the  agreement  expressly  men- 
tioned in  the  3rd  section  or  to  the  agreement  which  is 
contemplated  by  sub-section  2  of  the  4th  section,  as  to 
the  amount  of  deduction  to  be  allowed  from  the  rate 
(though  the  word  "  agreement "  does  not  occur  in  the 
4th  section),  there  would  be  great  force  in  the  argu- 
ment that  the  franchise  was,  under  the  7th  section, 
made  to  depend,  not  upon  a  notice  preliminary  to  the 
agreement,  but  upon  the  fact  of  the  agreement  itself; 
and  that,  although  the  preliminary  notice  might  be 
necessary  for  some  purpose,  as,  for  instance,  for  a 
guarantee  to  the  overseers  that  the  owner  would  not 
retract,  yet  the  want  of  the  notice  would  not  affect  the 
franchise  of  the  voter.  But,  on  reading  section  3  more 
carefully,  it  appears  to  me  that  that  section  does  require 
an  agreement  in  writing ;  and,  if  that  be  so,  it  gives,  to 
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my  mind,  a  very  difiFerent  character  to  the  intention  of       1878. 
the  Legislature  as  derived  from  the  wording  of  ^the  Act,      Bkmnktt 
both  as  regards  section  3  and  section  4.     It  tends  to      atkinb. 
show  that,  before  the  overseers  could  allow  the  deduc- 
tion here  sought  to  be  established,  there  must,  under  the 
one  section  be  a  definitive  agreement  in  writing,  and 
under  the  other  a  definite  consent  or  notice  in  writing, 
from  the    owner.     From   the  language  of   section   3 
it  appears  to  me  clear  that  this  is  the  true  construction. 
That  section  provides  that :  "  In  case     ....    the 
owner  of  such  hereditaments  is  willing   to  enter  into 
an  agreement  in  writing  with  the  overseers  to  become 
liable  to  them  for  the  poor  rates."     If  Hhat  stood  alone, 
it  would  come  to  very  little,  because  the  owner  might 
verbally  express  his  willingness  to  the   overseers  to 
enter  into    an    agreement    in    writing;    though    im- 
doubtedly  a  provision  which  merely  required  the  ex- 
pression of  the  owner's  willingness  to  agree  in  writing, 
and  was  satisfied  with  that   as  the  foundation  of  a 
subsequent    verbal  agreement,  would    be    somewhat 
singular.     But  when  I  read  the  words  which  follow,  I 
own  it  seems  to  me  to  be  of  the  essence  of  this  section 
that  there  should  be  an  agreement  in  writing,  and  that 
the  power  which  is  given  to  the  overseers  is  bound  up 
with  and  dependent  on  the  existence  of  such  an  agree- 
ment, and  not  on  the  mere  wilUngness  of  the  owner  to 
enter  into  it.     For  the  words  of  the  section  when  read 

further  are :  "  In  case  ....  the  owner  of  such  here- 
ditaments is  willing  to  enter  into  an  agreement  in  writing 
with  the  overseers  to  become  liable  to  them  for  the  poor 
rates  "  "  for  any  term  not  being  less  than  one  year  from 
the  date  of  suck  agreement."  Now  there  can  be  no  date 
from  which  the  term  is  to  take  effect  without  an  agree- 
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1878.       ment,  aad  the  words  "such  agreement "  can  only  refer 


V. 


to  the  agreement  previously  mentioned,  which  is  **  an 
Atkutb.  agreement  in  writing."  I  think,  therefore,  that  the 
fair  meaning  of  the  section  is  that  the  overseers  may, 
subject  to  the  control  of  the  vestry,  agree  with  the 
owner  in  writing  for  any  term  not  less  than  one  year 
from  the  date  of  such  agreement.  But  if  that  be  so,  it 
gives  a  different  sense  to  the  word  "  agreed  "  in  the  7th 
section,  and  ''agreement'*  in  the  8th  section;  because 
these  two  words  must  be  construed  with  reference  to 
the  provisions  which  have  preceded  them  in  the  statute, 
and  in  so  far  as  they  refer  to  the  3rd  section  they  must 
mean  "  an  agreement  in  writing." 

As  to  what  the  meaning  is  in  the  4th  section,  I  now 
proceed  to  express  my  opinion.  Section  4,  sub-sec- 
tion, 1  enacts :  "  The  overseers  shall  rate  the  owners 
instead  of  the  occupiers,  and  shall  allow  to  them  an 
abatement  or  deduction  of  15  per  cent,  from  the  amount 
of  the  rate."  Sub-section  2  enacts :  "  If  the  owner  of 
one  or  more  such  rateable  hereditaments  shall  give 
notice  to  the  overseers  in  writing  that  he  is  willing  to 
be  rated  for  any  term  not  being  less  than  one  year  in 
respect  of  all  such  rateable  hereditaments  of  which 
he  is  the  owner,  whether  the  same  be  occupied  or 
not,  the  overseers  shall  rate  such  owner  accordingly, 
and  allow  to  him  a  further  abatement  or  deduc- 
tion not  exceeding  15  per  cent,  from  the  amount  of 
the  rate  during  the  time  he  is  so  rated."  Therefore 
in  that  sub-section  an  agreement  on  both  sides  in 
writing  is  not  required  as  in  section  3  ;  and  apparently 
for  this  reason.  In  section  3  it  is  required,  because 
it  is  optional  with  the  overseers  whether  they  will  enter 
into  an  agreement  or  not  with  the  owner ;  in  section  4, 
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sub-section  2,  it  is  not  required,  because  it  is  not  optional       1878. 
but  imperative  on  the  overseers  to  rate  the  owner  ;  and     Bennett 
therefore  all  that  is  required  is  that  there  should  be      Atkins. 
some  written  document  on  behalf  of  the  owner,  which 
wiU  be  binding  on  him,  or  at  least  be  evidence  of  his 
consent  to  the  demand  on  the  overseers  for  the  perform- 
ance by  them  of  an  imperative  duty.     Then  what  is 
matter  of  agreement,  and  n^ed  not  be  in  writing  is  th« 
amount  of  the  further  abatement,  which  must  not  exceed 
but  may  be  less  than  15  per  cent.  So  construed  the  two 
sections  have  a  sensible  meaning,  and  it  would  be  not 
merely  straining  plain  language,  but  departing  from  the 
meaning  of  the  statute  to  construe  them  differently. 

The    notice  therefore   becomes  much  more  than  a 
mere   preliminary  notice    or  directory  matter,   which 
might  possibly  be  waived.    It  becomes  a  requisite  with- 
out which  the  statute  would  not  be  complied  with.     I 
should  be  extremely  loth  to  apply  a  different  mode  of 
reasoning  to  the  4th  section  to  that  which  I  apply  to 
the  3rd  unless  I  could  see  in  the  statute  some  satisfac- 
tory reason  for  its  application.     I  think  that  the  same 
object  is  aimed  at  in  both  sections :  viz.,  that  there 
should  be  a  definite  writing  which  should,  in  the  one 
case  express  the  agreement  entered  into  between  the 
parties,  and,  in  the  other  ca^e,  should  enable  the  over- 
seers to  have  a  voucher  for  the  demand  of  the  owner 
which  obliges  them  to  rate  him  instead  of  the  occupier. 
I  think  it  would  be  evading  the  statute  to  say  that  these 
two  reqairements  are  not  of  a  solid  and  substantial 
character  or  that  there  is  not  a  reasonable  and  intelligible 
motive  for  both  of  them.    The  argument  in  this  case 
supplied  an  illustration.     For  suppose  no  written  docu- 
ments to  be  required  by  this  statute,  then,  if  through  a 
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1878.  course  of  years  there  had  been  negligence  on  the  part 
BsirvErr  of  the  overseers,  questions  of  difficulty  might  arise 
Atkims.  depending  entirely  on  oral  evidence,  and  great  incon- 
venience might  be  the  result.  I  therefore  think  that 
the  requirement  of  writing  in  each  of  these  two  sec- 
tions is  an  absolute  and  necessary  requirement,  and  one 
which  the  overseers,  who  are  acting  for  the  public, 
cannot  waive :  and  as  there  has  been  no  compliance 
here  with  either  requirement  the  power  to  allow  the 
deduction  does  not  arise. 

The  decision  of  the  Revising  Barrister  against  the 
vote  was  therefore  correct,  and  must  be  affirmed. 

LiNDLET,  J.  I  am  of  the  same  opinion.  The  appel- 
lant not  having  paid  the  rates  himself,  the  question  is, 
whether  any  one  else  has  paid  them  for  him  in  such  a 
way  as  to  render  that  substituted  payment  equivalent 
to  a  payment  by  him — in  other  words,  whether  the 
owner  has  paid  the  rate  which  is  properly  payable  in 
respect  of  the  tenant's  occupation.  Now,  that  turns  on 
two  points — first,  the  true  construction  of  32  &  33  Vict. 
c.  41,  ss.  3  and  4 ;  and  secondly,  the  power  of  the  over- 
seers to  waive  what,  for  the  moment,  I  will  call  the 
formality  of  a  written  notice.  As  to  the  construction  of 
32  &  33  Vict  c.  41,  ss.  3  and  4,  I  do  not  think  there 
can  be  any  difference  of  opinion.  The  Act  is  an 
enabling  Act,  and  it  enables  persons  who  have  not  paid 
their  rates  to  enjoy  the  franchise  upon  certain  terms 
and  conditions.  The  3rd  section  applies  to  cases  of 
agreement  between  the  owners  and  the  overseers.  I 
am  indeed  quite  at  a  loss  to  understand  why  the  words 
*'  willing  to  enter  into  an  agreement  *'  were  used.  The 
language  is  strange,  and  I  have  not  heard  any  explana- 
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tion  of  it.     But  having  regard   to  the  words  which       1878. 
follow  later  in  the  section,  and  refer  to  "the  date  of     Bennett 
such  agreement,"  I  cannot  doubt  that  the  construction      Atkins. 
indicated  by  my  Lord,  and  with  more  particularity  by 
my  brother  Grove,  is  correct;  and  that  what  is  meant, 
though  not    said   in    terms,   is,   "where    there   is   an 
agreement  in  writing  between  the  owner  and  the  over- 
seers."    Without  so  holding  it  is  impossible  to  construe 
that  section  so  as  to  give  effect  to  the  whole  of  it.    Next^ 
with  regard  to  section  4,  sub-section  2.     The  language 
there  employed  is  tolerably  free  from  ambiguity,  and  no . 
one  can  doubt  that  what  was  there  contemplated  was,  that 
a  notice  in  writing  should  be  given  by  the  owner  to  the 
overseers,  before  the  owner  was  rated  or  any  allowance 
made  to  him  under  that  sub-section.     That  however 
does  not  to  my  mind  altogether  exhaust  and  conclude 
the  whole  matter,  because  although  an  owner  who  did 
not  give  the  notice  could  not  claim  the  benefits  of  the 
statute,  it  does  not  follow  that  by  some  agreement 
between  the  owner  and  the  overseers  that  formality 
might  not  be  waived.    For  the  reasons  which  I  will 
presently  give  I  do  not  think  it  could  be  waived  in  this 
particular  instance.     The  7th  section  throws  some  light 
on  sections  3  and  4,  and  all  of  them  tend  to  show  that 
there  is  no  power  which  enables  the  occupier  of  a  house 
who  has  not  paid  his  rates  to  acquire  the  franchise 
unless  he  proves  that  the  owner  has  paid  them  for 
him. 

The  question  is  in  my  judgment  reduced  to  the  last 
point,  viz.,  whether  it  is  competent  for  the  overseers  to 
waive  the  notice  in  writing.  At  one  time  I  thought 
that  a  good  deal  might  be  said  in  favour  of  that  view, 
because  it  was  argued  very  plausibly  by  the  Solicitor- 
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1878.  General,  that  the  notice  in  writing  is  only  a  preliminary 
Bennbtt  form,  and  that  the  substance  of  the  thing  is  that  the 
Atkins,  overseers  are  empowered  to  make  an  allowance  not 
exceeding  15  per  cent.,  in  consideration  of  the  owner 
assenting  to  be  rated  for  empty  houses  (if  any)  ;  and 
that  inasmuch  as  here  there  had  been  such  an  agree- 
ment, and  the  overseers  had  had  the  benefit  of  it,  the 
notice  in  writing  was  a  mere  matter  of  form  which 
might  be  waived.  But  the  answer  to  that  argument  is, 
that  the  overseers  are  not  dealing  with  matters  which 
affect  themselves  alone,  but  are  the  representatives  of 
the  parishioners,  and  indeed,  as  far  as  the  present  matter 
is  concerned,  of  all  persons  who  are  entitled  to  the 
franchise ;  and  it  would  expose  the  parishioners  to  the 
consequences  of  a  great  abuse  of  power  if  these  formali- 
ties could  be  dispensed  with.  Unless  the  parishioners 
could  hold  the  overseers  to  this,  that  unless  they  can 
produce  an  agreement  or  notice  in  writing  these  allow- 
ances must  not  be  made,  there  would  be  nothing  to 
prevent  them  from  making  improper  allowances ;  and 
questions  might  thus  be  raised  about  the  validity  of 
rates  which  would  involve  parishes  in  endless  lawsuits. 
Upon  the  broad  ground  therefore  that  the  overseers 
were  not  acting  for  themselves,  but  for  the  public,  and 
that  it  would  be  unsafe  that  they  should  have  the 
power  to  waive  a  requirement  of  this  description,  I 
think  that  in  the  present  case  there  was  no  waiver. 

It  is  true  that  the  case  of  Le<mard  v.  Allowaya  (a),  in 
which  we  recently  held,  in  deference  to  previous  autho- 
rity, that  overseers  could  waive  the  formality  of  receiv- 
ing a  notice  of  claim  in  proper  time,  apparently  conflicts 

(a)  AnU  p.  411 ;  5.  C.  48  Z.  /.  C.  P,  2>.  81. 
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with  our  present  decision.    But  the  ground  of  our       1878. 
decision  in  Leonard  v.   Allmoaya  (a),  was  that,  un-      Bkknbtt 
less  we  attributed  such    a   power  to  the  overseers,  it      Atkm. 
became  impossible  to  construe  the  different  sections  of 
the  Act  of  Parliament.     There  we  had  to  deal  with 
conflicting  sections,  and  on  the  true  construction  of  the 
Act  we  held,  as  had  been  held  some  twenty  years  before 
in  Daviea  v.  Hopkvna  (6),  that  the  formality  was  one 
which  the  overseers  had  power  to  waive.    Here  the 
language   is  very  different,  and   I  think  it  would  be 
dangerous  to  say  that  the  overseers  can,  at  their  option, 
waive  a  formality  of  this  description,  if  indeed  formality 
be  the  proper  term  to  apply  to  it. 

The  Act  of  Parliament  has  not  been  complied  with; 
and  the  appellant  is,  in  my  judgment,  not  entitled  to 
succeed  in  his  appeal. 

Decision  affirmed. 

Solicitors — For  Appellant,  G.  T.  Phillips. 
For  Respondent,  T.  Durant, 

for 

B.  C,  Ihirant,  Wiridsor. 

{a)  ArUe  p.  411 ;  S.  C.  48  L,  J.  C.  P.  D.  81. 
(6)  K,  <ls  0,  118  \  a.aZ  C.  B.  N.  S,  376. 
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Green,  Appellant;  Mepham,  Respondent. 


1878.        AT  a  Court  held  before  the  Revismfl:  Barrister  ap- 

Nov.  28.       -^  .  1      ,^  V     i. 

,- — — pointed  to  revise  the  list  of  voters  for  the  borough  of 

^y  6  Vict,  c     '^  ° 

IS,  B.  101,**  the  Bedford  the  respondent  duly  objected  to  the  name  of 

wordi  *over-  n  <i    •  •       i  i       i«  i      i»         .  • 

teera'or         the  appellant  being  retained  on  the  list  of  voters  in 

the  poop'        respect  of  property  occupied  within  the  parish  of  St 
shaU  extend     Mary  in  the  said  borough. 

to  and  mean  ^  ° 

all  penomi  The  notice  of  objection  required  to  be  given  to  the 

who  by  virtue 

of  any  office    party  objected  to  was  duly  given  to  the  appellant.     The 
ment  shall       question  was  whether  the  notice  of  objection  required  to 

execute  the 

duties  of  over- be  given  ^'to  the  overseers  who  shall  have  made  out 
poor,  by  what-  the  list  in  which  the  name  of  the  person  objected  to 
title  such*  ^'   s^^^l  ^^^®  ^®^  inserted"  was  duly  given  (6  Vict  c.  18, 
^J^y    8S.  17  and  101). 
and  in  what-        Thomos  Bathrev  and  Thomas  Minnev  are  the  recni- 

soever  manner  ^  a  & 

they  may  be    larly  appointed  overseers  of  the  poor  for  the  parish  of 

The  St  Mary,  Bedford,  for  the  year  1878. 

consists  of  five  St.  Ma7^  is  one  of  the  five  parishes  which  constitute 
wMi  OTie^'  the  borough  of  Bedford,  and  for  the  whole  of  these  five 
^'^r^rates  Parishes  one  collector  of  poor  rates  is  appointed  by  the 
b  ^''^^^^l^   guardians  under  the  provisions  of  4  &  6  Will.  4,  c.  76, 

under  4  d(  6 

Will,  i,  c.  76,  B.  46.  By  the  terms  of  his  appointment  his  duties  are  "  to  assist  the 
churchwardens  and  overseers  "  in  the  matters  therein  specified,  relating  to  poor  rates, 
*'  and  to  obey  all  lawful  orders  and  directions  of  the  guardians,  and  of  tiie  majority  of 
the  churchwardens  and  overseers,"  but  by  consent  of  the  overseers  he  has  been  in  the 
habit  of  discharging  all  tht-ir  ordinary  duties,  including  that  of  making  out  lists  for 
revision  purposes,  and  of  attending  the  B^stration  Court 

SemUe,  per  Lord  CoUridgt,  C.J.,  that  such  collector  was  an  "  overseer'*  within  sec. 
101,  on  whom  a  notice  of  objection  could  be  well  served. 

By  the  same  section  a  notice  is  sufiiciently  served  on  any  of  the  overseers  if  'Meft 
at  his  office  or  other  place  for  transacting  parochial  business." 

The  collector  discharged  the  overseers'  duties  at  an  office,  forming  part  of  his 
dwelling  house,  but  having  a  distinct  entrance.  Held  that  a  notice  of  objection,  served 
there,  was  i^rved  at  the  proper  place  within  the  above  section,  there  being  no  other 
place  within  the  borough  of  B.  where  any  parish  busincj^s  was  transacted. 
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s.  46,  and  the  lists  of  voters  for  the  said  several  parishes       ^^'^Q- 
constitute  the  register  of  voters  for  the  borough.  Green 

The  collector's  duties,  by  the  terms  of  his  appointment,  Mbpham. 
are  to  assist  the  churchwardens  and  overseers  in  making, 
dressing,  levying,  and  collecting  the  poor  rates,  in  filling 
up  receipts,  keeping  books,  and  making  returns  relating 
to  poor  rates,  iEmd  to  obey  all  lawful  orders  and  directions 
of  the  guardians  and  of  the  majority  of  the  churchwardens 
and  overseers ;  but  as  a  fact,  and  by  the  consent  of  the 
overseers,  he  has  been  in  the  habit  of  discharging  all  the 
ordinary  overseers'  duties,  including  that  of  making  out 
lists  for  revision  purposes,  and  of  attending  at  the  Regis- 
tration Court,  and  there  performing  the  overseers*  duties. 

The  present  collector,  Thompson,  transacts  the  whole 
of  the  business  connected  with  the  poor  rates  and  the 
preparation  of  the  list  of  voters,  at  an  oflSce,  No  99, 
Tavistock  Street,  in  the  borough  of  Bedford  (called  for 
the  purposes  of  this  case  the  rate  office),  being  a  portion 
of  his  own  residence,  but  having  a  separate  entrance  to 
it  distinct  from  the  dwelling-house.  No  allowance 
beyond  his  salary  is  made  to  the  collector  for  the  use  of 
this  office.  A  similar  ofiice  in  his  own  dwelling-house 
for  such  purposes  was  kept  by  TJiompson's  predecessor, 
Joy,  It  was  proved  that  all  persons  going  to  the 
dwelling-house  on  parochial  business  are  always  sent  to 
the  office  door ;  that  at  this  office  all  the  parish  books 
are  kept  and  produced  to  any  voter  requiring  to  see 
them;  that  all  notices  of  claims  and  objections  which 
have  been  delivered  to  any  of  the  overseers  are  sent 
there  to,  or  collected  by  Thompson,  who  produces  them 
to  any  voter  requiring  to  see  them ;  and  that  he  also 
attends  to  produce  them  to  the  Revising  Barrister  at 
his  Court ;  that  Thompson  also  makes  out  the  list  of 
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1878.       Toters  and  of  claiiiis  and  objections,  which  are  kept  at 


V. 


this  office  to  be  produced  to  any  voter  requiring  to 
MxpiLUL  inspect  them.  The  oTerseers  do  nothing  whatever 
besides  receiving  notices  of  daims  and  objections  if  sent 
to  them,  and  signing  the  lists  which  Thompson  produces 
to  them.  There  is  no  other  office  in  the  borough  of 
Bedford  where  any  parish  business  is  transacted. 

It  wifcs  also  proved  by  evidence  that  when  Joy  (the 
predecessor  in  office  of  Thompson,  who  held  the  same 
appointment  Thompson  now  holds)  was  collector  of  the 
rates,  notices  of  claims  and  objections  were  usually 
served  at  the  office  then  occupied  by  him  in  a  similar 
manner,  and  duly  published  by  the  overseers  without 
any  objection  having  been  made,  and  that  since 
Thompson  has  held  the  appointment  notices  of  daims 
and  objections  have  been  left  at  the  said  rate  office  and 
duly  published  by  the  overseers,  but  that  on  one 
occasion  when  notices  were  handed  to  Thompson  per- 
sonally he  informed  the  person  delivering  the  same  that 
in  his  opinion  such  deliveiy  was  irregular,  but  no  objec- 
tion was  afterwards  made  before  the  Eevising  Barrister 
to  the  service  of  such  notices;  that  both  Joy  and 
Thompson  always  received  the  whole  of  the  allowance 
awarded  by  the  Eevising  Barrister  in  respect  of  the 
overseers'  duties  connected  with  the  registration,  and 
that  for  many  years  past  the  whole  of  such  allowances 
for  the  five  parishes  were  included  in  one  certificate, 
and  were  charged  by  the  collector  to  the  said  parishes 
according  to  the  rateable  value  thereof  respectively. 

On  the  24th  of  August,  1878,  the  respondent  left  at 
the  rate  ofl5ce  a  notice  of  his  objection  to  the  appel- 
lant's qualification,  and  this  notice  was  received  by 
Thompson  on  the  same  day.     The  overseers  of  St.  Mary 
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objected  to  publish  the  name  of  the  appellant  in  the  list       li*78. 
of  persons  objected  to.  Grben 

On   behalf  of   the   appellant  it  was   objected   that     Mkpham. 
notice  of  the  objection  had  not  been  duly  given  to  the 
overseers. 

For  the  respondent,  the  objector,  it  was  contended 
that  Thompson  was,  within  the  meaning  of  6  Vict,  c.  18, 
8.  101,  a  person  who  by  virtue  of  his  oflSce  or  appoint- 
ment executed  the  duties  of  the  overseers  of  the  poor, 
and  that  the  said  rate  office  was  the  office  or  other  place 
for  transacting  parochial  business  within  the  meaning  of 
the  said  section,  and  that  the  notice  was  duly  served. 

The  Revising  Barrister  decided  on  the  evidence  that 
notice  of  the  objection  had  been  duly  given  to  the 
overseers,  and  the  appellant  not  having  a  good  qualifi- 
cation he  struck  his  name  out  of  the  list. 

Against  this  decision  the  appellant  appealed. 

Oraha/m,  for  the  appellant.  The  decision  of  the 
Revising  Barrister  was  wrong.  The  requirement  of 
6  Vict,  a  18,  8.  17,  as  to  service  of  the  notice  of  objec- 
tion on  the  "  overseers "  has  not  been  complied  with. 
Section  101  defines  the  words  "  overseers,"  or  "  overseers 
of  the  poor/*  to  "  extend  to  and  mean  all  persons  who, 
by  virtue  of  any  office  or  appointment,  shall  execute 
the  duties  of  overseers  of  the  poor,  by  whatever  name 
or  title  such  persons  may  be  called  and  in  whatsoever 
manner  they  may  be  appointed."  A  collector  of  poor 
rates,  whose  duties  are  limited  by  the  terms  of  his- 
appointment,  and  by  the  order  of  the  Poor  Law  Board 
under  which  such  appointment  is  made  (a),  does  not 
become  an   "overseer"  within  the    above    definition 

(a)  As  to  this  Order,  lee  Arckbold^i  Poor  Law,  12tk  ed.,p.  84. 
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1878.  merely  because  he  has  discharged  the  duties  of  an 
Obibn  overseer,  in  point  of  fact,  but  without  any  appointment 
Mephail  which  authorized  his  discharging  them.  To  satisfy  the 
above  definition  he  must  have  discharged  the  duties, 
either  by  virtue  of  an  office,  or  of  some  appointment 
which  would  involve  the  discharge  of  an  overseer's 
duties.  It  is  true  that  in  Pointa  v.  Attwood  (a)  an 
assistant  overseer,  appointed  under  59  Oeo,  8,  c.  12,  was 
held  to  be  an  "overseer"  within  6  Vict.  c.  18,  s.  17. 
But  the  grounds  of  that  decision  were,  that  the  terms 
in  which  the  assistant  overseer  was  appointed  were 
general ;  and  the  Court  in  giving  judgment  expressly 
relied  on  that  circumstance,  and  on  there  being  no 
limitation  of  the  duties  which  the  assistant  overseer 
had  to  perform ;  and,  consequently,  they  held  that  he 
must  be  taken  to  have  been  appointed  to  perform  all 
the  duties  of  an  overseer.  The  fair  inference  from  that 
decision  is,  that,  if  the  terms  of  the  appointment  had 
been  limited,  the  Court  would  not  have  held  the  case 
to  come  within  section  17.  And  similar  reasoning 
applies  with  still  greater  force  to  a  collection  of  poor 
rates. 

[Grove,  J.  Is  not  the  case  met  by  the  words  of 
section  101,  "in  whatsoever  manner  they  may  be 
appointed?"] 

Those  words  do  not,  it  is  submitted,  affect  the  pro- 
position that  the  duties  must  be  executed  "  by  virtue 
of  an  appointment."  The  discharge  of  the  duties  with 
the  consent  of  the  overseers,  or  even  with  the  consent 
of  those  who  had  the  power  to  appoint  would  not  be 
enough,  if  no  appointment  were  in  fact  made.     But 

(a)  2  Lutw.  117  ;  iS.  a  6  (7.  B.  38. 
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here  the  case  does  not  show  such  consent  to  have  been       1878. 

given.     The   ovei-seers   themselves,  indeed,  appear  to       G»bw 

have  consented  to  what  was  done;  but  the  overseers     Mipham. 

themselves  would  have  no  power  to  appoint  the  collector 

to  act  as  their  deputy,  nor  would  an  order  given  by 

them  to  the  collector  for  the  discharge  of  these  duties 

by  him  have  been  a  lawful  order.     In  The  OuardiaTia 

of  the  MaUing  Union  v.  Oraha/m  (a)  the  office  of 

assistant  overseer  under  59  Geo.  3,  c.  12,  and  of  collector 

of  poor  rates  under  7  4  8  Vict.  c.  101,  s.  62,  were  held 

to  be  inconsistent  and  incompatible. 

[Lord  Coleridge,  C.  J.  In  that  case  there  were  two 
regular  appointments.  The  question  was  as  to  the 
liability  of  a  surety  on  a  bond  which  had  been  entered 
into  for  the  due  performance  of  duties  which  were 
specified  in  the  first  appointment ;  and  the  Court  held 
that  the  default  occurred  in  not  accounting  for  monies 
which  had  been  received  under  the  second  appointmqid}.] 
The  case  serves,  at  all  events,  to  illustrate  the  distinc- 
tion which  exists  between  the  office  of  collector  and 
that  of  assistant  overseer. 

Secondly,  assuming  that  one  who  has  a  merely  limited 
appointment  as  collector  of  poor  rates  is  not  an  "  over- 
seer "  within  the  Act,  the  sufficiency  of  the  service  is 
not  aided  by  the  provision  of  6  Vict.  c.  18,  s.  101,  that, 
"wherever  any  notice  is  by  this  Act  reqidred  to  be 
given  or  sent  to  the  overseers,"  "  it  shall  be  sufficient  if 
such  notice  shall  be  delivered  to  any  one  of  such  over- 
seers or  shall  be  left  at  his  office  or  other  place  for  trans- 
acting parochial  business,*'  since  the  word  his  governs 
the  sentence. 

(o)  L.B.5C,  P.  201. 
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1878.  [Qbovb,  J.     The  case  does  not  find  that  this  was  not 

OBirar       the  overseers'  office^  and  it  does  find,  in  express  terms, 
MspHAiL     that  there  was  no  other  office  in  the  borough  of  Bedford 
where  any  parish  business  was  transacted.] 

Skidd,  for  the  respondent,  was  not  called  upon. 

Lord  Coleridge,  C.J.  I  am  of  opinion  that  in  this 
case  the  decision  of  the  Revising  Barrister  was  correct, 
and  that  there  was  a  good  service  of  the  notice  of 
objection.  In  my  judgment,  mdeed,  there  was  a  good 
service  on  the  right  person,  but  as  my  brother  Orcve 
entertains  some  doubt  upon  that  point,  I  do  not  base 
my  judgment  upon  it,  but  upon  the  ground  that  the 
notice  was  clearly  served  at  the  right  place. 

The  6  Vict,  c.  18,  s.  101,  enacts  that,  "wherever  any 
notice  is  by  this  Act  required  to  be  given  or  sent  to  the 
overseers,"  "  it  shall  be  sufficient  if  such  notioe  shall  be 
delivered  to  any  one  of  such  overseers,  or  shall  be  left 
at  his  place  of  abode,  or  at  his  office,  or  other  place  for 
transacting  parochial  business."     Now,  whether  or  not 
the  place  where  this  notice  was  served  was  the  over- 
seers' office,  it  falls,  at  all  events,  within  the  succeeding 
words,  viz.,  "place  for  transacting  parochial  business." 
The  case  finds  that  all  persons  going  to  ThxyrapaorC^ 
dwelling-house  on  parochial  business  are  always  sent  to 
the  office  door ;  that  at  this  office  all  the  parish  books 
are  kept,  and  produced  to  any  voter ;  that  all  notices  of 
claims  and  objections  delivered  to  the  overseers  are  sent 
there  or  collected  by  ihompson;  that  the  list  of  voters 
and  of  claims  and  objections  are  kept  there  for  inspec- 
tion by  any  voter ;  and  that  there  is  no  other  office  in 
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the  borough  of  Bedford  where  any  parish  business  is       ^^'<^^' 
transacted.  Gbekh 

It  appears  to  me  clear^  I  had  ahnost  said  too  clear     Mspham. 
for  argument,  that  this  is  a  "place"  such  as  that  sec- 
tion contemplates,  and  the  proper  place  for  serving  the 
notice  of  objection. 

Gbove,  J.  I  am  of  the  same  opinion.  The  latter 
point  might  have  been  arguable  if  there  had  been  any 
other  independent  place  where  parochial  business  was 
transacted;  but  as  this  was  the  place,  and  the  only 
place,  it  would  be  tantamount  to  striking  the  words 
"  other  place  for  transacting  parochial  business "  out  of 
the  Act  to  accede  to  the  appellant's  argument.  I  am 
also  very  much  inclined  to  think  that  it  was  the  over- ' 
seers'  office. 

Upon  the  other  point  I  confine  myself  to  saying  that, 
if  it  had  become  necessary  for  us  to  decide  it  here,  I 
should  have  wished  to  have  heard  Mr.  Shield's  argu- 
ment. 

Decision  affirmed. 

Solicitors — For  Appellant,  J,  E,  Fox  &  Co,, 

for 
CoTiquest  &  Glare,  Bedford, 

For  Bespondent,  Sharpe  &  UUi- 

,  thome, 
for 
L,  Jesaopp,  Bedford. 
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CONTAINED  IN  TfflS  VOLUME. 


APPOINTMENT. 
See  Overseers,  3. 

ACTUAL  POSSESSION. 
See  Eentchargjs,  1,  2. 

ALMS. 

Se6  DlSQUALIFlOATION. 

ALTERATION  OF  EEGISTER 
See  Overseers,  I. 

AMENDMENT. 

Among  the  county  voters  on  the 
register  for  a  parish,  A's  name  ap- 
peared under  the  heading  "  voters  in 
respect  of  property  including  occu- 
piers at  a  rent  of  601.  and  upwards/' 
but  his  qualification  was  stated  in 
the  3rd  column  as  "  occupier  of  house 
and  land  rated  at  121.  and  upwards." 
A  had  no  qualification  entitling  him 


to  be  entered  where  his  name  ap- 
peared, but  he  had  the  qualification 
set  out  in  the  3rd  column.  Held 
that  there  was  a  mistake  in  the  list 
within  6  Vid,  c.  18,  s.  40,  which 
the  Revising  Barrister  had  power  to 
amend  and  ought  to  have  amended, 
by  transferring  A's  name  to  the  121. 
list     Ballard  v.  Robins,  384 

See  Qualification  (A),  3. 

APPEALS. 
See  Praotiob. 


BOROUGHS. 

Within  exception  tn  30  ^31  Vid.  c. 
102,  8.  7. 

The  exception  in  the  7th  section  of 
"The  Representation  of  the  People 
Act,  1867,'*  cannot  be  applied  to 
any  parliamentary  borough  in 
which,  at  the  time  of  the  passing 


468 


INDEX  TO  THE  PEINCIPAL  MATTERS. 


of  "The  Representation  of  the 
People  Act,  1867,"  there  was  no 
statute  in  force  by  which  the 
owner  could  be  rated  instead  of  the 
occupier.     Boon  v.  Howard.     208 

BREAK  OF  RESIDENCE. 
See  Rbsidencb. 

BRIBERY. 
8ee  Report  of  Elbotion  Judos. 


CHANCERY  REMEDY. 
See  Rentghabgb,  4. 

CHARltY. 

See  QUALIFIOATION  (A),  1. 

Disqualification. 

CLAIM. 
See  OyBBSEBRSy  2. 

COLLECTOR  OF  POOR  RATES. 

See  OvEBSEEBS,  4. 

Objection,  3. 

COMMONERS. 
See  Qualification  (A),  2. 

COMPOSITION  FOR  POOR 
RATES. 

See  PooB  Rate,  1,  2. 

CONDITION  PRECEDENT. 
See  PooB  Rate,  2. 

CONSOLLDATION  OF 
APPEALS. 

See  Practice,  2. 


COPY  OF  REGISTER. 
Altered  by  Overseers, 

See  OVEBSEEBS,  1. 

CORRUPT  PRACTICES. 
See  Repobt  of  Election  Judge. 

CUSTOMARY  PRESENTMENT. 
See  Qualification  (A),  2. 


DECISION. 

Not  followed  when  wrong. 

Semble.  The  Court,  though  a  Court 
of  ultimate  appeal  in  registration 
cases,  will  review  its  previous 
decision  when  clearly  wrong. 
Webster  v.  Overseers  of  Ashton- 
under-Lyne  {Hadfidd^s  case).  89 
Barton  v.  Town  Clerk  of  Binning' 
ham.  393 

Leonard  v.  Allowaye.  411 

DELIVERY. 
Through  post,  near. 
See  Objection,  2. 

DESCRIPTION. 

1.  Of  qualification. 

The  qualification  of  a  person  on  the 
list  of  county  voters  was  stated  in 
the  third  column  as  *'  rentcharge 
on  freehold  house,"  and  (upon  the 
ground  that  this  did  not  neces- 
sarily import  a  freehold  rent- 
charge)  the  Revising  Barrister 
held  it  to  be  an  insufficient  de- 
scription, which  he  had  no  power 
to  amend.  Held,  that  the  de- 
scription as  stated  was  sufficient  ] 
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but  that,  if  there  were  any  insuffi- 
ciency for  the  purpose  of  identifi- 
cation, the  Revising  Barrister 
should  have  inquired  further,  and 
not  have  held  it  insufficient  as 
matter  of  law.  Sherwin  v.  Why- 
fnan,  185 

See  also  Objection,  1. 
2.  In  Bate  Book. 
See  Rating. 

DIMINUTION  OF  QUALIFICA- 
TION. 

See  Qualification  (A),  3. 

DISCRETION  OF  TRUSTEES. 
See  Disqualification. 
Qualification  (A),  4. 

DISQUALIFICATION. 

Alms  which  under  s.  36  of  the  Re- 
form Act  disentitle  the  recipient 
to  be  registered  for  the  borough 
franchise  are  not  confined  to  those 
which  come  out  of  funds  adminis- 
tered by  the  parochial  authorities. 

The  surplus  rents  of  certain  lands, 
which  by  will  were  distributable 
among  the  poorest  inhabitants  of 
a  ty thing  at  the  discretion  of 
trustees,  averaged  40Z.,  which  the 
trustees  yearly  distributed  as  they 
thought  fit  among  about  eighty 
inhabitants  of  the  tything,  in  sums 
varying  from  2s.  6d,  to  12^.  Gd., 
according  to  the  necessities  of  the 
recipient,  and  the  number  of  his 
family.  A  proper  recipient  of 
this  charity  had  within  the  quali- 
fying year  received  12^.  6d.  from 


the  trustees.     Held  that  this  was 
a  receipt  of  "  alms,"  which  under 
section  36  disentitled  him  to  be 
registered.     Harrison  v.  Carter, 
Cook*s  case,  324 

Porfs  case,  327 

See  also  Pooe  Rate. 

DISTINCT  RENTCHARGES. 
See  Rentcharge,  3. 

DISTRESS. 
See  Rentchabge,  4. 

DUPLICATE  NOTICE  OF 
OBJECTION. 

See  Objection,  2. 

DWELLING-HOUSE. 

Section  61  of  "  The  Representation  of 
the  People  Act,  1867,"  enacts  that 
"  unless  there  is  something  in  the 
context  repugnant  to  such  con- 
struction, the  word  'dwelling- 
house  '  shall  include  any  part  of  a 
house  occupied  as  a  separate  dwell- 
ing and  separately  rated  to  the 
relief  of  the  poor.'* 

Heldy  per  Keating,  J.,  and  Denman,  J., 
that  in  reference  to  the  dwelling- 
house  franchise  under  section  3, 
these  words  are  satisfied  where 
"  the  part  of  the  house  in  respect 
of  which  the  franchise  \a  claimed, 
has,  during  the  whole  of  the 
qualifying  twelve  months,  been 
occupied  as  a  separate  dwelling, 
and  is,  during  that  period,  sepa- 
raidy  rated  (or,  more  properly 
speaking,  named  in  the  rate  as  the 
subject  matter  in  respect  of  which 
its  occupier  is  separately  rated)  to 
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all  rates  made  during  the  qualif  j- 
ing  year." 

Per  Brett f  J.,  and  Honyman,  J.,  that 
the  "  part  of  a  house  "  referred  to 
in  section  61,  must  have  been  the 
subject  of  a  eepcirate  rating  during 
the  whole  of  the  qualifying  year. 

The  exception  in  the  7th  section  of 
''The  Representation  of  the  People 
Act,  1867/'  cannot  be  applied  to 
any  parliamentary  borough  in 
which,  at  the  time  of  the  passing 
of  ''The  Representation  of  the 
People  Act,  1867,"  there  was  no 
statute  in  force  by  which  the  owner 
eould  be  rated  instead  of  the 
occupier. 

Stamper  v.  Overseers  of  Sunderland^ 
L.  R.  3  C.  P.  388,  discussed. 

The  claimant  had  during  the  qualify- 
ing year  occupied  part  of  a  house 
in  a  borough  consisting  of  two 
rooms,  in  which  he  and  his  family 
entirely  lived.     The  rooms  were 
not  structurally  separate  from  the 
rest  of  the   house.      They  were 
connected    by    a    staircase    and 
passage  used  in  common  by  the 
claimant  and  the  occupiers  of  the 
rest  of  the  house.     The  landlord 
did  not  live  on  the  premises,  or 
retain  any  control  over  them,  the 
outer  door  being  under  the  control 
of  the  claimant  and  other  tenants 
only.       Two     rates    were    made 
during  the  qualifying  year,  viz,  in 
November,  1872,  and  May,  1873, 
and  in  both  the  claimant  was  sepa- 
rately rated  for  the  two  rooms ; 


but  in  the  la.<)t  preceding  rate 
{May,  1872)  the  two  rooms  had 
not  been  separately  rated.  When 
"The  Representation  of  the  People 
Act,  1867,"  passed,  there  was  no 
statute  in  force  in  the  borough  by 
which  the  owner  of  small  tene- 
ments could  be  rated  instead  of 
the  occupier.  The  Revising  Bar- 
rister having  held  that,  so  far  as 
the  question  was  one  of  fact,  the 
two  rooms  were  occupied  by  the 
claimant  as  a  separate  dwelling, 
and  separately  rated. 

Held,  per  Keating,  J. ,  and  Denman,  J., 
that  the  claimant  was  entitled  to 
the  dwelling-house  franchise  under 
section  3  of  "  The  Representation 
of  the  People  Act,  1867." 

Per  Brett,  J.,  and  Honyman,  J., 
that  he  was  not,  for  the  rooms 
were  not  separately  rated  during 
the  wh^le  of  the  quiJifying  year ; 
and  per  Brett,  J.,  they  were  not 
occupied  as  a  separate  dwelling 
within  section  61.  Boon  v. 
Howard,  208 


EQUITABLE  FREEHOLD. 
See  Qualification  (A),  1. 

EVIDENCE. 
See  Objection,  2. 

EXCHANGE  OF  HOUSES. 
See  Residence,  2. 


FINALITY  OF  DECISION. 
Sep  Decision. 
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FORMS. 
See  Objection,  1. 
Praotioe. 

FRANK  TENEMENT. 
See  Rentchaboe,  3. 

FREEHOLD  INTEREST. 

See  QUALIFIOATION  (A). 

FREEMAN. 
See  Residenob,  3. 


GROUND  OF  OBJECTION. 
See  Objection,  1. 


HOSPITAL. 
See  Qualification  (A),  L 


IDENTITY  OF  QUALIFICA- 
TION. 

See  Qualification  (A),  3. 

ILLEGAL  COMPOSITION  FOR 
POOR  RATES. 

See  Poor  Rate,  1,  2. 

INACCURACY. 

In  ratebook. 
See  Rating. 

INCAPACITY. 

To  vote,  or  he  registered. 

1.  Peers  of  Parliament  have  no  right 
to  vote  at  elections  of  memhers  of 


41 


51 


the  House  of  CommonB,  and  are 
therefore  not  entitled  to  be  placed 
on  the  register  of  voters.  Beavr 
cfiampf  Earl,  v.  Overseers  of 
Madrenfield. 

Salisbury,  Marquis  of^  v.  Bon- 
tetns. 

Same  v.  Bid- 

wer. 

Same  y. Over- 

seers of  South  Mimms. 

2.  Irish  peers  who  have  not  been 
elected  members  of  the  House  of 
Commons  are  not  entitled  to  have 
their  names  upon  the  register  of 
voters.  Rendlesham,  Baron,  v. 
Haward.  175 

3.  One  who  is  under  age  on  the  31st 
of  July  is  not  eimtitled  to  be  regis- 
tered at  the  succeeding  Revision, 
though  then  of  full  age,  in  respect 
of  the  county  occupation  franchise, 
conferred  by  sec.  6  of  "  The  Repre- 
sentation of  the  People  Act,  1867." 
Hargreaves  v.  Hojyper.  304 

INDORSEMENT. 
On  special  case. 
See  Practice,  2. 

INFANCY. 
See  Incapacity,  3. 

INHABITANT  OCCUPIER. 
See  Residence,  1,  2. 

INSUFFICIENCY. 

Of  description  in  rate  hook, 

Soe  Rating. 
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lEISH  PEERS. 
See  Incapacitt,  2. 


LEASE  FOR  LIVES. 

By  Lord  of  Manor, 

See  QuALiFiCATioK  (A),  2. 

LIST  OF  CLAIMANTS. 
See  OvEBSBEBS,  2. 

LIST  OF  VOTERS. 

See  OVBRSEERS,  1. 

Amendment. 

LORD  OF  MANOR. 

Lease  for  lives  by  Lord, 

See  Qualification  (A),  2. 


MILITIA  SERGEANT. 
See  Occupation,  1, 

MISTAKE  IN  LIST. 

See  Amendment. 


NOTICE  OF  OBJECTION. 
See  Objection. 


NOTICE. 

By  owner  to  overseers  under  32  ^  33 
Vict,  c.  41,  «.  4,  sub-sec.  2. 

See  PooB  Rate,  2. 

NOTICE  OF  APPEAL. 
See  Practice,  1 . 

NOTICE  OF  CLABL 
See  0versbeh8,  2. 


OBJECTION. 
Form  of  objection. 

1,  Objection  was  taken  to  tlie  3rd 
column,  and  to  the  nature  of  the 
interest  of  a  county  voter  on  the 
register  for  freehold  land.  The 
description  in  the  4th  column  was 
"  Plots  166,  &c.,  Victoria  Estate," 
enumerating  15  of  such  plots.  The 
voter  had  parted  with  all  the  plots 
but  one,  which,  however,  was  free- 
hold of  sufficient  value.  The  Re- 
vising Barrister,  thinking  he  had 
no  power  to  amend,  expunged  the 
voter's  name. 

Held,  reversing  his  decision, 
that  the  identity  of  the  qualifica- 
tion remained  unchanged ;  conse- 
quently, that  he  had  power  to 
amend. 

Held  also  that  the  form  of  the 
notice  was  not  such  as  to  raise  the 
objection,  which  applied  merely 
to  the  local  description.  Smith  v. 
Woolston,  421 

Service  on  voter,  delivering  near  by 

post, 

2.  W.  (the  place  of  abode  of  a  county 
voter,  as  described  on  the  list  of 
voters)  was  two  miles  distant  from 
E.,  the  nearest  post  to%m.  To 
prove  service  on  the  voter  of  a 
notice  of  objection  the  stamped 
duplicate  addressed  to  him  at  W. 
was  produced,  and  it  was  proved 
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that  the  notice  was  sent  so  as  to 
arrive  in  the  ordinary  course  of 
post  at  E.  at  10  a.m.  on  the  19th 
of  August.  There  was  no  delivery 
at  W.,  and  the  voter  would  not 
receive  the  notice  unless  hy  some 
accidental  conveyance. 

Held^  no  evidence  under  6  Vict, 
c.  18,  s.  100,  that  the  voter  had 
received  the  notice  of  objection  in 
due  time. 
Lewis  V.  Evans.  279 

Service  on  Overseers^  hy  service  at 
place  for  transacting  parochial 
business. 

3.  By  6  Vidi.  c.  18,  s.  101,  a  notice 
is  sufficiently  served  on  any  of  the 
overseers  ''  if  left  at  his  office  or 
other  place  for  transacting  paro- 
chial business." 

A  collector  of  poor  rates  ap- 
pointed by  guardians  under  4  &  5 
Wm,  4,  c.  76,  s.  46,  discharged 
all  the  ordinary  duties  of  the  over- 
seers at  an  office,  forming  part  of 
his  house,  but  having  a  distinct 
entrance.  Hddy  that  a  notice  of 
objection,  served  there,  was  served 
at  the  proper  place  within  the 
above  section,  there  being  no  other 
place  within  the  borough  of  B. 
where  any  parish  business  was 
transacted. 
Qreen  v.  Mepham.  458 

OCCUPATION. 

As  Tenant. 

1.  Sec  2  of  31  &  32  Viet,  c  76, 

VOL.  II.     B.C. 


enacts  (with  an  exception  not  here 
material)  that  "  every  member  of 
the  permanent  staff  of  the  r^ular 
militia  when  disembodied    shall 
reside  in  such  places  as  shall  be 
sanctioned    by  the    Secretary  of 
State  for  War,"  and  this  section, 
though  repealed  as  an  enactment, 
has  the  same  effect  as  if  its  provi- 
sions were  embodied  in  a  royal 
warrant     The  respondent,  a  ser- 
geant on  the  permanent  staff  of  the 
W.  Militia,  occupied,  as  such,  a 
house  (forming  part  of  the  build- 
ings so  sanctioned)  close  to  the 
premises  where  the  arms,  accoutre- 
ments, and  clothing  of  the  corps 
were  stored,  and  so  built  for  the 
accommodation  of  the  men  em- 
ployed in  looking  after  the  stores. 
The  house  was  assigned  to  the 
respondent   by   his    commanding 
officer,  but  he  was  liable  to  be 
turned  out  of  it  at  any  moment, 
and  if  he  left  the  house  without 
his  commanding  officer's  permis- 
sion it  would  be  a  breach  of  dis- 
cipline, for  which  he  would  pro- 
bably   be     dismissed   from     the 
service.    Formerly  id.  per  day  had 
been  allowed  as  lodging  money, 
and  a  deduction  of  2s.   id.  per 
week  was  now  made  from  the  re- 
spondent's pay  as  occupier  of  the 
house ;  but  he  would  not  receive  it 
if,  for  his  own  convenience,  he  re- 
sided elsewhere.     The  case  found 
that  the  respondent  could  perform 
his  duties  equally  well  if  he  were 
living  elsewhere,  which  he  might 
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do  by  his  commanding  officer's  per- 
mission. 

Hdd  (reversing  tHe  decision  of 
the  Revising  Barrister)  that  the 
respondent  did  not  occupy  as  tenant 
within  sec.  3  of  30  &  31  VicL  c. 
102. 
Fox  V.  Dally,  261 

Of  part    of  a    house,    as  separate 
dtpelling. 

See  DwsLLiNO-HousE. 
In  borough,  of  parsonage  house  not 
depriving  of  county  vote  for  pew 
rents. 
2.  A.  was  mimster  of  a  church,  and 
entitled  to  the  balance  of  the  rents 
of  the  pews  after  certain  deduc- 
tions for  church  services  made  by 
the  churchwardens,  who  had  the 
duty  of  letting  the  seats.  The 
amount  was  at  least  £100  a  year. 
He  also  occupied  the  parsonage 
house,  in  respect  of  which  he  had 
acquired  the  right  to  vote  for  the 
borough.  He  claimed  to  vote  for 
"freehold  land  and  pew  rents." 
No  profit  accrued  from  the  land. 
The  case  did  not  show  how  the 
pew  rents  could  confer  a  freehold 
qualification,  but  merely  reserved 
the  question  whether  the  house  was 
a  part  of  the  benefice,  which  could 
not  be  divided  so  that  any  remain- 
ing part  could  give  the  right  to 
vote  for  the  county. 

Held,  that,  as  the  case  assumed 
that  A.'s  interest  in  the  pew  rents 
was  such  as  to  confer  the  county 
vote,  and  as  it  was  not  an  interest 
or  estate  in  a  building  "  occupied 


by  himself,"  together  with  the  par- 
sonage house  within  the  meaning 
of  2  Will  4,  c.  45,  8.  24,  the  vote 
must  be  allowed. 
Beswick  v.  Alker.  36 

See  also  Residence. 

OFFICE. 
See  Objection,  3. 

OVEBSEEBS,  3. 

OFFICER  ON  LEAVE. 
See  Residence,  3. 

OVERSEERS. 

Alteralion  by  them  of  register,  its 
effect  on  notice  of  obfection. 

• 

1.  Overseers  have  no  authority  to 
alter  the  copy  of  the  register  trans- 
mitted to  them  by  the  clerk  of  the 
peace,  but  must  publish  it  in  its 
integrity. 

Therefore,  where  upon  a  change 
in  the  abode  of  a  county  voter  the 
list  transmitted  by  the  clerk  of  the 
peace  was  altered  accordingly  by 
the  overseers,  and  published  by 
them  in  its  altered  state :  Held, 
that  a  notice  of  objection  sent  by 
post,  addressed  to  the  voter's 
place  of  abode  as  described  in  such 
published  list,  was  not  addressed 
to  his  "place  of  abode  as  de- 
scribed in  the  List  of  Voters,^ 
within  6  Vict.  c.  18,  s.  100,  and 
consequently  that  there  had  been 
no  sufficient  service  of  the  notice 
under  that  section.  Nosworthy 
V.  Overseers  of  BucMand'tn-the- 
Moor.  127 


INDEX  TO  THE  PRmCIPAL  MATTERS. 


475 


Waiver  of  due  notice  of  claim, 

2.  The  sufficiency  of  the  notice  of 
claim  under  6  Vict.  c.  18,  s.  4,  is 
for  the  overseers,  and  where  they 
have  acted  upon  it  by  insert- 
ing the  claimant's  name  in  the  list 
published  by  them  under  section 
5,  it  is  not  competent  for  the  Revis- 
ing Barrister  to  require  proof  that 
the  notice  was  served  upon  the 
overseers  in  due  time.  Davies  v. 
Hopkins  (a)  foLlotoed, 

Leonard  v.  Allowaya,  411 

Waiver  of  notice  under  32  ^-  33 
Vict  c,  41,  8.  if  8ub-8,  2. 

See  Poor  Rate,  2. 

Collector  of  poor  rates  acting  as  over- 
seer, 

3.  By  6  Viet.  c.  18,  s.  101,  "the 
words  'overseers '  or  *  overseers  of 
the  poor '  shall  extend  to  and  mean 
all  persons  who  by  virtue  of  any 
office  or  appointment  shall  execute 
the  duties  of  overseers  of  the  poor, 
by  whatever  name  or  title  such 
persons  may  be  called,  and  in 
whatsoever  manner  they  may  be 
appointed." 

The  borough  of  B.  consists  of 
five  parishes,  for  which  one  collec- 
tor of  poor  rates  is  appointed 
by  guardians  under  4  &  5  Will, 
4,  c.  76,  8.  46.  By  the  terms 
of  his  appointment  his  duties  are 
"  to  assist  the  churchwardens  and 
overseers''  in  the  matters  therein 

{a)  K,  «fe  Q,  118  ;  S. 


specified  relating  to  poor  rates, 
"  and  to  obey  aU  lawful  orders  and 
directions  of  the  guardians,  and  of 
the  majority  of  the  churchwardens 
and  overseers,"  but  by  consent  of 
the  overseers  he  has  been  in  the 
habit  of  discharging  all  their 
ordinary  duties,  including  that  of 
making  out  lists  for  revision  pur- 
poses, and  of  attending  the  Regis- 
tration Court 

Seinble  per  Lord  Ooleridge,  C.J. 
that  such  collector  was  an  "  over- 
seer "  within  sec.  101,  on  whom  a 
notice  of  objection  could  be  well 
served. 
Green  v.  Mepham.  458 


PARSON 
See  Residence,  1,  2. 

PARSONAGE  HOUSE, 
See  Occupation,  2. 

PAYMENT  OF  POOR  RATE. 
See  PooB  Rate,  1,  2. 

PEERS  OF  PARLIAMENT. 
See  Inoapacttt,  1,  2. 

PEW  RENTS. 
See  Occupation,  2. 

PLACE 
for  transacting  parochial  business. 

See  Objection,  3. 

PLURALITIES  ACT. 
See  Residence,  L 


a  8  C.  B,  N,  8.  876. 
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POOREST  INHABITANTS. 

See  DiSQUALIFIOATION. 


POOR  RATE. 

Payment  of  unequal  amount 

1.  A.  claimed  the  borough  franchise 
for  a  house,  in  respect  of  which, 
before  the  qualifying  year,  he  had 
agreed  with  his  landlord  that  the 
poor  rates  should  be  paid  by  the 
landlord  and  included  in  the  rent ; 
and  the  landlord  had  agreed  with 
the  overseers  to  pay  a  composition 
on  the  poor  rates.  In  the  rate 
immediately  preceding  the  quali- 
fying year  the  amount  of  the 
composition  was  carried  out  under 
the  heading  "Amount  of  rate 
assessed  upon  the  owner  instead 
of  the  occupier  by  virtue  of  the 
statute  or  statutes  in  that  behalf," 
but  no  statute  existed,  which 
authorised  such  an  assessment.  The 
amount  assessed  was  paid  by  the 
landlord.  Subsequently,  the  ab- 
sence of  statutory  authority  for 
the  assessment  having  been  dis- 
covered, the  landlord,  in  Septem- 
ber of  the  qualifying  year,  of  his 
own  accord  paid  to  the  overseers 
the  diiSTerence  between  the  full 
amount  of  rate  and  the  composi- 
tion previously  paid : 

Held,  that  A.  could  not  be 
deemed,  in  respect  ol  this  rate,  to 
have  paid  an  equal  amount  in  the 
pound  to  that  payable  by  other 
jrdinarv  occupiers  within  section 


3,  sub-section  4,  of  "The  Represen- 
tation of  the  People  Act,  1867." 
Durant  v.  Withers  202 

2.  In  the  construction  of  "  The  Poor 
Rate  Assessment  and  Collection 
Act,  1869,"  the  agreement  in 
writing  required  by  section  3,  and 
the  notice  in  writing  required  by 
section  4,  sub-section  3,  are  not 
directory  requirements,  but  con- 
ditions precedent  to  the  legality 
of  the  allowances  which  the 
overseers  are  empowered  to  make 
under  those  clauses,  and  as 
the  overseers,  in  maVing  such 
allowances,  act  in  discharge  of 
a  public  duty,  they  have  no  power 
to  waive  the  performance  of  either 
of  the  conditions. 

Therefore,  where  a  vestry  order 
had  been  made  under  section  4,  for 
the  rating  of  the  owners  of  certain 
tenements  instead  of  the  occupiers, 
but,  although,  no  notice  in  writing 
had  ever  been  given  under  sub- 
section 2,  or  agreement  in  writing 
entered  into  under  section  3,  the 
overseers  in  receiving  payment  of 
a  rate  from  an  owner  had  allowed 
him  25  per  cent  (the  allowance  ih 
so  far  as  it  exceeded  1 5  per  cent 
being  sought  to  be  justified  under 
one  or  both  of  the  above  clauses): 

Heldf  that  the  aUowance  in 
excess  of  15  per  cent  was  not 
one  which  the  overseers  were  em- 
powered to  make^  and  conse- 
quently that  the  enactment  in 
section  7,  that  payment  by  the 
owner  is  to  be  deemed  "  payment 
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of  the  full  rate  by  the  occupier,'* 
''notwithstanding  any  allowance 
or  deduction  which  the  over- 
seers are  empowered  to  make,"  did 
not  preserve  the  occupier's  fran- 
chise (a). 
Bennett  v.  Atkins,  430 

Omission  of  occupier  from  rate  hook, 

3.  The  operation  of  section  19  of 
"  The  Poor  Rate  Assessment  and 
Collection  Act,  1869,"  (32  &  33 
Viet,  c.  41)  is  not  restricted  to 
cases  where  the  overseers  have 
agreed  in  writing  with  an  owner  to 
receive  the  rates  from  him  under 
section  8,  or  where  the  vestry  has 
ordered  the  rating  of  owners 
instead  of  occupiers  under  sec- 
tion 4,  but  applies  wherever  an 
agreement  within  section  7  has 
been  entered  into  between  an 
owner  and  an  occupier  for  pay- 
ment of  the  rates  by  the  owner. 

Therefore  where  A.,  the  occupier 
of  a  counting-house  of  a  value  above 
the  limit  to  which  sections  3  and 
4  of  the  said  Act  are  applicable, 
and  sufficient  to  qualify  under  the 
Reform  Act  (2  WUl  4,  c.  45),  had 
agreed  with  the  owner  of  the  whole 
house  of  which  the  counting-house 
formed  part  that  the  owner  should 
pay  the  rates,  and  the  owner  had 
accordingly  been  rated  and  had 
paid  the  rates  for  the  whole  house : 
Hdd  that,  although  the  overseers 
had    omitted  A.  from    the   rate- 


book, and  he  had  not  claimed  to 
be  rated,  his  franchise  was  pre- 
served by  section  19. 

Smith  V.  Overseers  of  Seghill  (b) 
followed.  Cross  v.  AUop  (c)  dis- 
tinguished. 
Barton  v.  Toum  Clerk  of  Birmingham, 

393 

See  also  Rateable  Value. 
Rating. 

POOR  RATE  ASSESSMENT 
AND  COLLECTION  ACT,   1869. 

See  Poor  Rate,  2,  3. 

POOR  RATE  COLLECTOR. 

See  Ovebseers,  3. 

Objection,  3. 

POWER  OF  DISTRESS 
Se£  Rent  Charge,  4. 

POWER  OF  SALK 
See  Qualification  (A),  4. 

PRACTICE. 
On  appeal,  notice  to  respondent, 

1.  A  consolidated  appeal  was  signed 
on  the  31st  October,  and,  no  one 
else  assenting  to  be  named  re- 
spondent, the  returning  officer  was 
named  by  the  Revising  Barrister. 
Notice  of  appeal  was  not  given  to 
the  respondent  till  the  4th  No- 
vember (the  first  day  appointed  for 
hearing  appeals  being  the  13th), 
and  it  was  sought  to  excuse  the 
delay.  The  respondent  not  appear- 
ing, 


(a)  See  now  42  k  48  Vict,  o.  10. 

(6)  X.  J2. 10  Q.  B,  422. 

(c)  1  Eopw,  4b  Colt  444  ;  S,  C.  L  R.  6  O.  P.  815. 
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Uddy  that  there  had  been  rear 
eonaUe  time  to  give  ten  days* 
notice  before  the  13th,  and  conse- 
quently that  the  appeal  could  not 
be  entertained.  Brown  v.  Tamp- 
lin,  17 

Indorsement  on  Case,  in  Oonsolidated 

Appeal. 

2.  Where,  upon  the  consolidation  of 
several  appeals,  the  Revising  Bar- 
rister names  one  of  the  persons 
interested,  and  consenting,  on  be- 
half of  himself  and  the  others  to 
prosecute  the  appeal,  the  person  so 
named  is  the  only  one  who  need 
appear  by  the  endorsement  of  the 
case  as  the  appellant  Shenoin  v. 
Wkj/man,  186 

See  also  Objeotiok. 

PRESENTMENT. 

By  Commoners. 

See  Qualification  (A),  2. 

PROMISE  TO  TREAT. 
See  Report  of  Election  Judge. 


QUALIFICATION. 

(A)  In  Counties. 

Hoepitid. 

1.  The  corporation  of  a  hospital 
consisted  of  the  master  and  three 
ancient  brethren,  in  whom  lands 
were  vested  by  the  charter  of  in- 
corporatioiL  The  bishop  was  em- 
powered to  make  statutes,  among 
other  purposes,  for  the  addition  of 


younger  brethren,   who  however 
were  to  form  no  part  of  the  cor- 
poration.   The  number  of  younger 
brethren  under  the  existing  statutes 
were  twenty-three,  their  appoint- 
ments being  made  by  the  master. 
They  were  liable  to  dismissal  for 
misconduct,    but  no   instance  of 
dismissal  was  known.    The  estates 
were   under  the  management   of 
the  master,  who,  after  paying  the 
land,  and  income  tax,  tithes,  repairs 
and  other  outgoings,  was  to  retain 
one-third  of  the  net  revenue  for 
himself,  pay  £25  to  each  of  the 
ancient  brethren,  and  £70  to  the 
chaplain ;  and,   after  reserving  a 
balance  not  exceeding  £60    for 
current   expenses  to    divide    the 
residue      among      the     younger 
brethren,     so    that    no    younger 
brother  should  receive  more  than 
£25.     The  share    of   a  younger 
brother  had  always,  in  fact,  ex- 
ceeded £24.     No  hospital  build- 
ing was  in  existence,  nor  did  any 
younger  brother  occupy  any  land 
of  the  hospital. 

Hddf  that  the  younger  brethren 
had  neither  equitable  estates,  nor 
''tenements"  in  the  nature  of 
rentcharges.  Simey  v.  Marshall,   1 

Zjease  for  Lives,  by  Lord  of  Manor, 

2.  The  claimant  of  a  freehold 
county  vote  claimed  in  respect  of 
Ismd,  formerly  part  of  the  waste 
of  the  manor  of  N.  under  a  lease 
granted  to  him  by  the  lord  in  1861 
for  three  lives,  with  a  covenant  to 
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add  a  life  on  each  of  the  first  two 
deaths.  Similar  leases  had  been 
granted  since  1838,  but  there  was 
no  evidence  of  such  leases  pre- 
viously. From  time  immemorial 
the  burgesses  of  N.  had  exercised 
rights  of  common  of  pasture  over 
the  waste,  but  for  100  years  and 
upwards  it  had  been  the  practice 
at  their  Courts  Leet  and  Courts 
Baron  for  the  mayor  and  burgesses 
to  present  to  the  lord  individual 
burgesses  for  occupation  of  pieces 
of  the  waste,  most  commonly  with 
the  addition,  after  naming  such 
burgess,  ''he  to  agree  with  the 
lord  for  the  rent."  In  all  cases 
the  persons  so  presented  took  pos- 
session of  the  land,  generally 
building  cottages  and  other  build- 
ings thereon,  and  paid  the  rents  to 
the  lord  which  he  had  fixed,  such 
rents  being  very  small  sums  vary- 
ing according  to  circumstances. 
"No  duration  of  holding  was  speci- 
fied in  such  presentments,  but 
upon  the  death  of  the  person  pre- 
sented, his  personal  representatives 
continued  to  occupy  and  pay  rent 
to  the  lord  without  further  refer- 
ence to  the  Court  Leet.  The 
claimant  was  presented  to  the 
three  plots  of  land  comprised  in 
his  lease  in  1841,  1852,  and  1855 
respectively,  and  had  retained  pos- 
session and  paid  rent  to  the  lord 
until  the  present  time,  in  accord- 
ance with  his  lease. 

Held    (no    question    of    value 
being  raised)  that  the  claimant  had 


a  good  freehold  qualification  vested 
in  him  by  the  lord,  and  that  as 
regards  the  commoners  the  claim- 
ant could  not  at  all  events  be 
disturbed  by  them  during  his  own 
lifetime.     Phillips  v.  Salmon,  339 

Identity  of  Qualification,  though 
Diminished  in  Extent, 

3.  Objection  was  taken  to  the  third 
column,  and  to  the  nature  of  the 
interest  of  a  county  voter  on  the 
register  for  freehold  land.     The 

'  description  in  the  fourth  column 
was  **  Plots  166,  &c.,  Victoria 
Estate,"  enumerating  fifteen  of 
such  plots.  The  voter  had  parted 
with  all  the  plots  but  one,  which, 
however,  was  freehold  of  sufficient 
value.  The  Revising  Barrister, 
thinking  he  had  no  power  to 
amend,  expunged  the  voter's 
name. 

Held,  reversing  his  decision, 
that  the  identity  of  the  qualifica- 
tion remained  unchanged;  conse- 
quently, that  he  had  power  to 
amend  by  striking  out  what  was 
surplusage.     Smith   v.    Woolston, 

421 

Estate  in  Fee,  subject  to  Poioer  of 

Sale, 

4,  By  deed  between  the  owners  in 
fee  of  a  rentcharge  of  £120  per 
annum  (described  in  the  deed  as 
trustees)  and  thirty-four  persons 
(described  therein  as  beneficiaries), 
after  reciting  an  agreement  for  the 
sale  by  the  trustees  to  each  bene- 
ficiary of  one-fifty  fourth  share  of 
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the  said  rent  at  the  price  of 
£52  58.f  it  was  dedaied  that  the 
trastees  stood  seised  of  one  equal 
undiyided  fifty-fourth  share  of  the 
said  lent,  and  the  remedies  for 
enforcing  payment  thereof,  &o.,  in 
trust  for  each  beneficiary,  "his 
heirs  and  assigns  absolutely,*'  and 
of  the  remaining  shares  In  trust 
for  themselves  in  fee.  There  was 
a  coyenant  by  each  beneficiary 
that  if  he  should  desire  to  sell  his 
share  in  the  said  rent  and  premises, 
it  should  first  be  offered  to  the 
trustees  at  a  price  to  be  ascertained, 
in  case  of  dispute,  by  arbitration, 
and  a  similar  covenant  by  each 
trustee  as  to  his  own  beneficial 
share  ;  and  then  a  declaration  that 
the  trustees  for  the  time  being 
should  have  "an  absolute  power 
of  sale  over  the  said  rent  and 
premises  exercisable  at  their  or 
his  discretion,  without  any  further 
consent  on  the  part  of  any 
person." 

Hddf  that  under  this  power  the 
trustees  could  not  sell  the  share 
of  a  beneficiary  without  being 
accountable  to  him  for  the  pro- 
ceeds of  the  sale;  consequently 
that  each  beneficiary  took  a  free- 
hold interest  in  his  share,  which 
would  entitle  him  to  the  county 
franchise. 

Semble,  that  the  deed  was  one 
within  the  scope  of  23  &  24  Vict, 
c.  1 45,  ss.  1  and  4.  Ashworth  v. 
Hopper.  283 

See  also  Rektchabgb. 


(B)  Ih  Bobouohb. 

See  DlSQUAUFIOATIOK.      OOCUFA- 

TIOK. 

RATE  BOOK. 

See  Ratkable  Value.    Rating. 
Poob-Rate. 

RATEABLE  VALUE. 

The  rate-book  is  not  conclusive  of 
the  ''  rateable  value  "  under  30  & 
31  Vict.  c.  102,  8.  6,  8ub^  2. 
Cooke  V.  Butler.  22 

RATING. 

The  £12  county  occupation  fran- 
chise was  claimed  by  G.  A.  (son 
of  N.  A.)  for  partnership  premises 
occupied  jointly  with  T.  B.  A., 
a  brother  and  co-partner.  The 
"  name  of  occupier  "  on  the  rate- 
book was  "  N,  A.  &  Sons."  For- 
merly K.  A.  had  been  rated  solely 
for  the  premises,  occupying  and 
carrying  on  the  business  by  him- 
self; but,  on  taking  G.  A.  and 
T.  B.  A.  into  partnership,  he  had 
requested  the  overseers  to  alter  the 
rating  to  *'  N.  A.  &  Sons,"  which 
was  done.  Afterwards  N.  A.  re- 
tired, and  for  some  years  either 
G.  A.  or  T.  B.  A.  had  paid  the 
rates  when  called  for,  taking  a 
receipt  in  the  name  of  "  N.  A.  & 
Sons." 

Held,  that  G.  A.  was  rated 
within  80  &  31  Vict.  c.  102,  s.  6, 
sub-s.  3,  any  insufficiency  or  inac- 
curacy in   the  description   being 
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cured  by  6  Vict.  c.   18,   s.   75. 
LitUe  V.  Overseers  of  Penrith,    26 
See  also  Poob-Rats. 

RECEIPT  OF  ALMS. 
See  Disqualification. 

REMEDY  IN  CHANCERY. 

See  Rentcharge,  4. 

RENTCHARGE. 

Adwd  Possession. 

1.  Gnnt  of  a  reBtchaige  to  A.,  B. 
and  C,  and  their  heirs,  to  hold  to 
the  said  A.,  B.  and  C,  their  heirs 
and  assigns,  to  the  use  of  the  said 
A.,  B.  and  C,  their  heirs  and 
assigns  for  ever,  as  tenants  in 
common  and  in  equal  shares. 

Held,  that  this  was  no  statute 
use,  but  that  the  grantees  were  in, 
at  the  common  law,  as  tenants  in 
common,  and  not  as  joint  tenants ; 
consequently  that  until  rent  had 
been  paid  there  was  no  ''actual 
possession"  within  section  26  of  the 
2  WUl.  4,  c.  45.  Webster  v.  Over- 
seers of  AsMoTirunder-Lyne  (Orm^s 
case)  60 

2.  Cestui  que  use  of  sl  rentchaige 
under  a  deed  which  created  it  is, 
by  force  of  the  Statute  of  Uses 
(27  Sen.  8,  c.  10),  in  "actual 
possession  thereof,"  within  the 
meaning  of  2  WUl.  4,  c.  45,  s.  26, 
immediately  on  the  execution  of 
the  deed,  although  no  portion  of 
the  rent  be  received. 

Aliter  where  the  grant  operates 
wholly  at  common  law.  (Heelis  y. 
Blain  (a)  followed.)     Webster  v. 

(a)  Hopw.  <fr  Ph,  189 ; 


Overseers   of  Ashtonrunder-Lyne. 
{Hadfidd^s  case).  89 

Qualification  by  Distinct  Rent- 
charges. 

3.  The  owner  of  freehold  rent- 
charges,  each  below,  but  together 
exceeding  iOs.  in  annual  value,  is 
entitled  to  the  county  franchise  as 
owner  of  "  free  tenement "  of  the 
required  value  within  8  Sen. 
6,  c.  7,  although  the  rentcharges 
issue  out  of  distinct  estates.  Wood 
V.  Hopper.  311 

Suspension  of  Power  of  Distress. 

4.  The  grantee  of  a  freehold  rent- 
charge  sufficient  in  value  to  confer 
the  county  franchise,  is  not 
deprived  of  such  franchise  by  the 
circumstance  that  the  land  is  at 
the  time  of  the  grant  under  lease 
for  a  long  term  (so  as  to  suspend 
the  grantee*s  power  of  distress), 
the  ground  rent  reserved  by  the 
lease  being  sufficient  to  pay  the 
rentcharge.     Dawson  v.  Robins. 

317 

See  also  Qualification  (A),  4 

REPORT  OF  ELECTION 
JUDGE. 

To  work  a  disqualification  under  sec- 
tion 43  of  the  Parliamentary  Elec- 
tions Act^  1868,  the  report  made 
to  the  House  of  Commons  by  the 
election  judge  must  state  expressly, 
or  at  all  events  so  as  to  leave  no 
room  for  doubt,  that  bribery  has 
been  committed  by  or  with  the 

8.  C,  is  C.  B.  N,  8.  90. 
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knowledge  and  consent  of  the  can- 
didate. If  the  report  he  on  its 
face  amhiguous,  the  ohservations 
made  hy  the  election  judge  in 
delivering  his  judgment  in  the 
election  petition  cannot  he  re- 
sorted to  for  the  purpose  of  clear- 
ing up  the  amhiguity.  Oravt  v. 
Overseers  of  Pagham,  368 

RESIDENCE. 

Rector  Abroad, 

1.  The  horough  vote  was  claimed  for 
a  glehe-house  hy  the  rector.  He 
had  heen  ahroad  from  October  to 
June  of  the  qualifying  year,  having 
gone  ahroad  under  a  licence  from 
the  hishop.  During  his  ahsence  a 
curate,  under  a  licence  from  the 
hishop  which  required  him  to 
reside,  resided  at  the  glehe-house ; 
three  of  the  rooms  were  reserved 
and  locked  up,  and  the  key  of 
them  left  with  a  servant  who  had 
heen  employed  hy  the  rector,  hut 
who  was  paid  hy  the  curate.  The 
curate  could  not  have  heen  re- 
quired to  leave  the  glehe-house,  if 
his  rector  had  returned  there,  with- 
out heing  provided  with  accommo- 
dation elsewhere.  During  the  other 
periods  of  the  qualifying  year  the 
rector  had  heen  in  residence. 

Ueldy  that  his  residence  was 
insufficient  to  qualify  for  the 
borough  franchise.  Durant  v. 
Carter,  142 

Exchange  of  Limnge, 
2.  The  respondent,  a  parson,  occu- 


pied as  tenant  and  resided  con- 
tinuously in  the  house  in  respect 
of  which  he  claimed  the  horough 
franchise,  except  that  for  two 
months,  one  of  which  (July)  was 
in  the  qualifying  year,  he  ex- 
changed his  house  and  duties  with 
a  brother  clergyman  (who  resided 
more  than  seven  mUes  from  the 
borougli).  They  also  exchanged 
the  use  of  their  servants.  The 
respondent  reserved  two  rooms  in 
his  house,  a  bed-room  and  dressing 
room,  but  only  to  prevent  their 
being  disturbed.  He  did  not  re- 
turn nor  contemplate  returning 
during  the  two  months.  The 
annual  value  of  the  house  was 
above  10/. 

Held,  a  break  in  the  residence 
fatal  to  the  j&anchise.  Ford  v. 
Pye,  157 

Officer  in  Army, 

3.  The  respondent,  an  officer  in  the 
army,  was  a  freeman  of  Exeter, 
and  was  in  the  habit  of  living 
there,  when  on  leave,  in  certain 
rooms  appropriated  for  him  by  his 
mother  in  her  house.  His  usual 
length  of  leave  was  three  months 
in  each  year,  and  in  the  qualifying 
year  he  was  on  leave  and  at  his 
mother's  house  during  January, 
February,  and  March.  Except 
when  on  leave  he  was  with  his 
regiment  stationed  more  than  seven 
miles  from  Exeter. 

Hddf  that  the  respondent  had 
not  for  six  calendar  months  next 
previous  to  the  31st  of  July,  in  the 
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qualifying  year,  resided  in  Exeter, 
or  within  seven  miles  thereof,  so  as 
to  entitle  him  to  the  franchise. 
Ford  V.  HaH.  167 

Guest  in  Almshouse. 

4.  The  residence  required  bj  section 
31  of  the  Reform  Act  (2  WUl  4, 
c  45)  need  not  he  tOiat  of  an 
0¥nier  or  tenant. 

Therefore,  where  during  two 
months  of  the  qualifying  period  for 
residence  the  voter  stayed  with  his 
wife  and  child  as  the  guest  of  his 
mother-in-law  in  an  almshouse, 
where  they  had  a  separate  sleeping- 
roouL 

£r6Zc2,notwithstandingthe rules  of 
the  charity  forbad  anyone  to  reside 
with  an  inmate  without  permission 
from  the  trustees,  and  there  had 
been  no  permission,  that  the  voter 
nevertheless  had  a  sufficient  resi- 
dence, and  that  the  continuity 
of  his  residence  was  not  broken 
by  his  absence  for  a  night  in 
London  on  business.  Beat  v. 
F(/rd.  374 

RESULTING  TRUST. 
See  QuAUFiGATioN  (A),  4. 

SEPARATE  RATING. 

Period  to  qualify  part  of  a  hovse  as 
"  dwelliTig'house" 

See  DwELLiNO-HousB. 

SERGEANT  OF  MILITIA. 
See  Occupation,  1. 


SERVICE. 

Of  notice  of  objection  by  post 

See  Objection,  2.    Overseers,  1. 

STAMPED  DUPLICATE 
NOTICE  OF  OBJECTION. 

See  Objection,  2. 
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28&29 


99 

99 
99 


283,  301 

283,  290, 

292,  301 

c  36,  Schd.  (A)  No.  2 

128,  129,  135 

8.  3       134,  138 

8.  6      137,  427, 

428 


99 
99 
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fi 


99 


» 


99 


W 


» 


28  &  29  Viet.  c.   38,  &  3      132,  138 
30«&31    „    c.  102,  a.  3    148,  152, 

153,  156,  223,  229 
237,  261, 
276,  379,  405,  407,  441 
„      sub-s.  1 
224 

„       8Ub-8.  2 

214,  216,  221,  224,  234, 

2  57 

„    „   8ub-&  3  216, 

221,  224,  234,  250,  257 

8Ub-B.  4 

204, 206,  224, 234,  250, 

433,  443 

„    8.4  214 

„     8.  5,  8ub-s.  1  10 

„     8.  6         34,  386 

„    8ub-B.  1  307 

„     sub-e.2  22, 

24,  307 

8ub-8.  3  26, 

28 

8.  7      208,  217 

222,  242,  249,  258,  397, 

398 
„  8.  28  443,  444 
„  8.  30  32,  386 
„     8.  49  204 

„     8.  59  387 

„  8.61  209,211, 
214,  216,  223,  237,  239, 
248,  252,  257,  405,  407, 

408 
31  &  32    „    c    58,  8.  2  387 

8.  17  386 

8.  19   386,  389 

8. 30     29,    33 

76,  8.     2    261, 262 

271 


99 
99 


»y 


w 


»        » 


»> 


9> 


»> 


>> 


9> 


» 


» 


31  &  32  Vict.  c.  102,  8.  19  388 

„    c.  125,  &  11,  8ub.-8. 14 

366,  368 
„  „    8.  26       45,  51 

„  „    8.  43  358,  362, 

364,  366,  370—373 
,t  „     8.  45  364 

„         „    a.  46    364,  367 
„  „    8.47  364 

32  A  S3    „    c  41,  8.    1  400 

,}  ,,     8.       O  o\90f 

398—400,  402,  403,  430, 

433, 436,  438, 442,  445— 

447,  450—452,  454 

y,  ,,       8.       4  VifO, 

398—400,  402,403,433, 
436,  451,  454 
„      „    8ub-s.  1 

439,      452 

„        „       8UbH9.  2 

430,  434,  435, 438—443, 

445—447,  450,  452,  455 

,9         „    8.  7     393, 398, 

400—404, 430,  437,  441, 

442,  448,  450,  452,  455 

„  8.  8,    402—404, 

442,  444,  450,  452 

„         „    8.  10  443 

»  »    8.  11  402 

„    8.  19    393,  395, 

397  —  410, 

444 

37  &  38    „    c.  29,  a  3  263 

STATUTE  OF  USES. 

See  RXNTOHARGB,  1,  2. 

SUFFICIENCY. 

Of  Description  in  Rate-Booh 

See  Ratiko. 
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OfDeKription  of  Qualifieaiion. 
See  Dbsgription. 

SURPLUSAGE. 

Sec  QUALIFIOATION  (A),  3, 

TRUSTEES. 

Discretion  of. 

See  Disqualification.    Qualifi- 
cation (A),  4. 


TWELVE  POUND   OCCUPIER 
See  Rateable  Value. 

WAIVER. 
See  OvEBSEERs,  2.     Poor  Rate,  2. 

WRONG  DECISION. 
See  Decision. 
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